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‘‘(g) ALLOCATION OF FUNDS.—At least half
of the funds available under this subpart
shall be awarded to units of local govern-
ment with fewer than 100,000 residents.

“SEC. 2522. APPLICATIONS.

‘“(a) IN GENERAL.—To request a grant
under this subpart, the chief executive of a
State, unit of local government, or Indian
tribe shall submit an application to the Di-
rector of the Bureau of Justice Assistance in
such form and containing such information
as the Director may reasonably require.

““(b) REGULATIONS.—Not later than 90 days
after the date of the enactment of this sub-
part, the Director of the Bureau of Justice
Assistance shall promulgate regulations to
implement this section (including the infor-
mation that must be included and the re-
quirements that the States, units of local
government, and Indian tribes must meet) in
submitting the applications required under
this section.

‘(¢c) ELIGIBILITY.—A unit of local govern-
ment that receives funding under the Local
Law Enforcement Block Grant program (de-
scribed under the heading ‘Violent Crime Re-
duction Programs, State and Local Law En-
forcement Assistance’ of the Departments of
Commerce, Justice, and State, the Judiciary,
and Related Agencies Appropriations Act,
1998 (Public Law 105-119)) during a fiscal year
in which it submits an application under this
subpart shall not be eligible for a grant
under this subpart unless the chief executive
officer of such unit of local government cer-
tifies and provides an explanation to the Di-
rector that the unit of local government con-
sidered or will consider using funding re-
ceived under the block grant program for
any or all of the costs relating to the pur-
chase of video cameras, but did not, or does
not expect to use such funds for such pur-
pose.

“SEC. 2523. DEFINITIONS.

“In this subpart—

‘(1) the term ‘Indian tribe’ has the same
meaning as in section 4(e) of the Indian Self-
Determination and Education Assistance Act
(25 U.S.C. 450b(e));

‘“(2) the term ‘law enforcement officer’
means any officer, agent, or employee of a
State, unit of local government, or Indian
tribe authorized by law or by a government
agency to engage in or supervise the preven-
tion, detection, or investigation of any viola-
tion of criminal law, or authorized by law to
supervise sentenced criminal offenders;

‘“(3) the term ‘State’ means each of the 50
States, the District of Columbia, the Com-
monwealth of Puerto Rico, the United States
Virgin Islands, American Samoa, Guam, and
the Northern Mariana Islands; and

‘“(4) the term ‘unit of local government’
means a county, municipality, town, town-
ship, village, parish, borough, or other unit
of general government below the State
level.”.

(b) AUTHORIATION OF APPROPRIATIONS.—
Section 1001(a) of the Omnibus Crime Control
and Safe Streets Act of 1968 (42 U.S.C.
3793(a)) is amended by striking paragraph
(23) and inserting the following:

‘“(23) There are authorized to be appro-
priated to carry out part Y—

“‘(A) $25,000,000 for each of fiscal years 2000
through 2002 for grants under subpart A of
that part;

“‘(B) $40,000,000 for each of fiscal years 2000
through 2002 for grants under subpart B of
that part; and

““(C) $25,000,000 for each of fiscal years 2000
through 2002 for grants under subpart C of
that part.”.

SEC. 4. SENSE OF THE CONGRESS.

In the case of any equipment or products
that may be authorized to be purchased with
financial assistance provided using funds ap-
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propriated or otherwise made available by
this Act, it is the sense of the Congress that
entities receiving the assistance should, in
expending the assistance, purchase only
American-made equipment and products.
SEC. 5. TECHNOLOGY DEVELOPMENT.

Section 202 of title I of the Omnibus Crime
Control and Safe Streets Act of 1968 (42
U.S.C. 3722) is amended by adding at the end
the following:

‘“(e) BULLET RESISTANT TECHNOLOGY DE-
VELOPMENT.—

‘(1) IN GENERAL.—The institute is author-
ized to—

““(A) conduct research and otherwise work
to develop new bullet resistant technologies
(i.e., acrylic, polymers, aluminized material,
and transparent ceramics) for use in police
equipment (including windshield glass, car
panels, shields, and protective gear);

‘(B) inventory bullet resistant tech-
nologies used in the private sector, in sur-
plus military property, and by foreign coun-
tries;

‘(C) promulgate relevant standards for,
and conduct technical and operational test-
ing and evaluation of, bullet resistant tech-
nology and equipment, and otherwise facili-
tate the use of that technology in police
equipment.

‘“(2) PRIORITY.—In carrying out this sub-
section, the Institute shall give priority in
testing and engineering surveys to law en-
forcement partnerships developed in coordi-
nation with High Intensity Drug Trafficking
Areas.

““(3) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated to
carry out this subsection $3,000,000 for fiscal
years 2000 through 2002.”".

By Mr. CAMPBELL (for himself
and Mr. HATCH):

S. 727. A bill to exempt qualified cur-
rent and former law enforcement offi-
cers from State laws prohibiting the
carrying of concealed firearms and to
allow States to enter into compacts to
recognize other States’ concealed
weapons permits; to the Committee on
the Judiciary.

———
LAW ENFORCEMENT PROTECTION ACT OF 1999
Mr. CAMPBELL. Mr. President,

today I introduce a bill to authorize
States to recognize each other’s con-
cealed weapons laws and exempt quali-
fied current and former law enforce-
ment officers from State laws prohib-
iting the carrying of concealed fire-
arms. This legislation is designed to
support the rights of States and to fa-
cilitate the right of law-abiding citi-
zens as well as law enforcement offi-
cers to protect themselves, their fami-
lies, and their property. I am pleased to
be joined by the chairman of the Judi-
ciary Committee, Senator HATCH as an
original cosponsor of this legislation.

The language of this bill is based on
my bill, S. 837, in the 105th Congress
and is similar to a provision in S. 3, the
Omnibus Crime Control Act of 1997, in-
troduced by Senator HATCH. In light of
the importance of this provision to
law-abiding gunowners and law en-
forcement officers, I am introducing
this freestanding bill today for the
Senate’s consideration and prompt ac-
tion.

This bill allows States to enter into
agreements, known as ‘‘compacts,’”’ to
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recognize the concealed weapons laws
of those States included in the com-
pacts. This is not a Federal mandate; it
is strictly voluntary for those States
interested in this approach. States
would also be allowed to include provi-
sions which best meet their needs, such
as special provisions for law enforce-
ment personnel.

This legislation would allow anyone
possessing a valid permit to carry a
concealed firearm in their respective
State to also carry it in another State,
provided that the States have entered
into a compact agreement which recog-
nizes the host State’s right-to-carry
laws. This is needed if you want to pro-
tect the security individuals enjoy in
their own State when they travel or
simply cross State lines to avoid a
crazy quilt of differing laws.

Currently, a Federal standard gov-
erns the conduct of nonresidents in
those States that do not have a right-
to-carry statute. Many of us in this
body have always strived to protect the
interests of States and communities by
allowing them to make important deci-
sions on how their affairs should be
conducted. We are taking to the floor
almost every day to talk about man-
dating certain things to the States.
This bill would allow States to decide
for themselves.

Specifically, the bill allows that the
law of each State govern conduct with-
in that State where the State has a
right-to-carry statute, and States de-
termine through a compact agreement
which out-of-State right-to-carry stat-
ute will be recognized.

To date, 31 States have passed legis-
lation making it legal to carry con-
cealed weapons. These State laws en-
able citizens of those States to exercise
their right to protect themselves, their
families, and their property.

The second major provision of this
bill would allow qualified current and
former law enforcement officers who
are carrying appropriate written iden-
tification of that status to be exempt
from State laws that prohibit the car-
rying of concealed weapons. This provi-
sion sets forth a checklist of stringent
criteria that law enforcement officers
must meet in order to qualify for this
exemption status. Exempting qualified
current and former law enforcement of-
ficers from State laws prohibiting the
carrying of concealed weapons, I be-
lieve, would add additional forces to
our law enforcement community in our
unwavering fight against crime.

I ask unanimous consent that the bill
be printed in the RECORD.

Mr. President, I urge my colleagues
to support this bill.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 727

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Law En-

forcement Protection Act of 1999,
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SEC. 2. EXEMPTION OF QUALIFIED CURRENT AND
FORMER LAW ENFORCEMENT OFFI-
CERS FROM STATE LAWS PROHIB-
ITING THE CARRYING OF CON-
CEALED FIREARMS.
(a) IN GENERAL.—Chapter 44 of title 18,
United States Code, is amended by inserting
after section 926A the following:

“§926B. Carrying of concealed firearms by
qualified current and former law enforce-
ment officers

‘“(a) IN GENERAL.—Notwithstanding any
provision of the law of any State or any po-
litical subdivision of a State, an individual
may carry a concealed firearm if that indi-
vidual is—

‘(1) a qualified law enforcement officer or
a qualified former law enforcement officer;
and

‘(2) carrying appropriate written identi-
fication.

*“(b) EFFECT ON OTHER LAWS.—

‘(1) COMMON CARRIERS.—Nothing in this
section shall be construed to exempt from
section 46505(B)(1) of title 49—

“(A) a qualified law enforcement officer
who does not meet the requirements of sec-
tion 46505(D) of title 49; or

‘(B) a qualified former law enforcement of-
ficer.

‘“(2) FEDERAL LAWS.—Nothing in this sec-
tion shall be construed to supersede or limit
any Federal law or regulation prohibiting or
restricting the possession of a firearm on
any Federal property, installation, building,
base, or park.

‘“(3) STATE LAWS.—Nothing in this section
shall be construed to supersede or limit the
laws of any State that—

““(A) grant rights to carry a concealed fire-
arm that are broader than the rights granted
under this section;

‘“(B) permit private persons or entities to
prohibit or restrict the possession of con-
cealed firearms on their property; or

‘(C) prohibit or restrict the possession of
firearms on any State or local government
property, installation, building, base, or
park.

‘‘(4) DEFINITIONS.—In this section:

““(A) APPROPRIATE WRITTEN IDENTIFICA-
TION.—The term ‘appropriate written identi-
fication’ means, with respect to an indi-
vidual, a document that—

‘(i) was issued to the individual by the
public agency with which the individual
serves or served as a qualified law enforce-
ment officer; and

‘“(ii) identifies the holder of the document
as a current or former officer, agent, or em-
ployee of the agency.

‘“(B) QUALIFIED LAW ENFORCEMENT OFFI-
CER.—The term ‘qualified law enforcement
officer’ means an individual who—

‘(i) is presently authorized by law to en-
gage in or supervise the prevention, detec-
tion, or investigation of any violation of
criminal law;

‘‘(ii) is authorized by the agency to carry a
firearm in the course of duty;

‘‘(iii) meets any requirements established
by the agency with respect to firearms; and

‘“(iv) is not the subject of a disciplinary ac-
tion by the agency that prevents the car-
rying of a firearm.

“(C) QUALIFIED FORMER LAW ENFORCEMENT
OFFICER.—The term ‘qualified former law en-
forcement officer’ means, an individual who
is—

‘(i) retired from service with a public
agency, other than for reasons of mental dis-
ability;

‘(i) immediately before such retirement,
was a qualified law enforcement officer with
that public agency;

‘“(iii) has a nonforfeitable right to benefits
under the retirement plan of the agency;
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‘“(iv) was not separated from service with a
public agency due to a disciplinary action by
the agency that prevented the carrying of a
firearm;

‘“(v) meets the requirements established by
the State in which the individual resides
with respect to—

‘“(I) training in the use of firearms; and

“(II) carrying a concealed weapon; and

‘‘(vi) is not prohibited by Federal law from
receiving a firearm.

‘(D) FIREARM.—The term ‘firearm’ means,
any firearm that has, or of which any compo-
nent has, traveled in interstate or foreign
commerce.”’.

(b) CLERICAL AMENDMENT.—The chapter
analysis for chapter 44 of title 18, United
States Code, is amended by inserting after
the item relating to section 926A the fol-
lowing:

‘926B. Carrying of concealed firearms by
qualified current and former
law enforcement officers.”.

SEC. 3. AUTHORIZATION TO ENTER INTO INTER-

STATE COMPACTS.

(a) IN GENERAL.—The consent of Congress
is given to any 2 or more States—

(1) to enter into compacts or agreements
for cooperative effort in enabling individuals
to carry concealed weapons as dictated by
laws of the State within which the owner of
the weapon resides and is authorized to carry
a concealed weapon; and

(2) to establish agencies or guidelines as
they may determine to be appropriate for
making effective such agreements and com-
pacts.

(b) RESERVATION OF RIGHTS.—The right to
alter, amend, or repeal this section is hereby
expressly reserved by Congress.

By Mr. CAMPBELL:

S. 728. A bill to amend chapter 44 of
title 18, United States Code, to increase
the maximum term of imprisonment
for offenses involving stolen firearms;
to the Committee on the Judiciary.

STOLEN GUN PENALTY ENHANCEMENT ACT OF

1999

Mr. CAMPBELL. Mr. President,
many crimes in our country are being
committed with stolen guns. The ex-
tent of this problem is reflected in a
number of recent studies and news re-
ports. Therefore, today I am intro-
ducing the Stolen Gun Penalty En-
hancement Act of 1999 to increase the
maximum prison sentences for vio-
lating existing stolen gun laws.

Reports indicate that almost half a
million guns are stolen each year. As of
March 1995 there were over 2 million
reports in the stolen gun file of the
FBI's National Crime Information Cen-
ter including 7,700 reports of stolen ma-
chine guns and submachine guns. In a 9
yvear period between 1985 and 1994, the
FBI received an annual average of over
274,000 reports of stolen guns.

Studies conducted by the Bureau of
Alcohol, Tobacco, and Firearms note
that felons steal firearms to avoid
background checks. A 1991 Bureau of
Justice Statistics survey of State pris-
on inmates notes that almost 10 per-
cent had stolen a handgun, and over 10
percent of all inmates had traded or
sold a stolen firearm.

This problem is especially alarming
among young people. A Justice Depart-
ment study of juvenile inmates in four
states shows that over 50 percent of
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those inmates had stolen a gun. In the
same study, gang members and drug
sellers were more likely to have stolen
a gun.

In my home State of Colorado, the
Colorado Bureau of Investigation re-
ceives over 500 reports of stolen guns
each month. As of this month, the Bu-
reau has a total of 36,000 firearms on its
unrecovered firearms list. It is esti-
mated that one-third of these firearms
are categorized as handguns.

All these studies and statistics show
the extent of the problem of stolen
guns. Therefore, the bill I am intro-
ducing today will increase the max-
imum prison sentences for violation of
existing stolen gun laws.

Specifically, my bill increases the
maximum penalty for violating four
provisions of the firearms laws. Under
title 18 of the U.S. Code, it is illegal to
knowingly transport or ship a stolen
firearm or stolen ammunition. It is
also illegal to knowingly receive, pos-
sess, conceal, store, sell, or otherwise
dispose of a stolen firearm or stolen
ammunition.

The penalty for violating either of
these provisions is a fine, a maximum
term of imprisonment of 10 years, or
both. My bill increases the maximum
prison sentence to 15 years.

The third statutory provision makes
it illegal to steal a firearm from a li-
censed dealer, importer, or manufac-
turer. For violating this provision, the
maximum term of imprisonment would
be increased to a maximum 15 years
under by bill.

And the fourth provision makes it il-
legal to steal a firearm from any per-
son, including a licensed firearm col-
lector, with a maximum penalty of 10
years imprisonment. As with the other
three provisions, my bill increases this
maximum penalty to 15 years.

In addition to these amendments to
title 18 of the U.S. Code, the bill I in-
troduce today directs the TUnited
States Sentencing Commission to re-
vise the Federal sentencing guidelines
with respect to these firearms offenses.

Mr. President, I am a strong sup-
porter of the rights of law-abiding gun
owners. However, I firmly believe we
need tough penalties for the illegal use
of firearms.

The Stolen Gun Penalty Enhance-
ment Act of 1999 will send a strong sig-
nal to criminals who are even thinking
about stealing a firearm. I urge my col-
leagues to join in support of this legis-
lation.

I ask unanimous consent that a copy
of the bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 728

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. STOLEN FIREARMS.

(a) IN GENERAL.—Section 924 of title 18,
United States Code, is amended—

(1) in subsection (a)—

(A) in paragraph (2), by striking “‘(i), (j),”:
and
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(B) by adding at the end the following:

“(7) Whoever knowingly violates sub-
section (i) or (j) of section 922 shall be fined
under this title, imprisoned not more than 15
years, or both.”’;

(2) in subsection (i)(1), by striking 10
years’ and inserting ‘15 years’’; and

(3) in subsection (I), by striking ‘10 years”’
and inserting ‘15 years’’.

(b) SENTENCING COMMISSION.—The United
States Sentencing Commission shall amend
the Federal sentencing guidelines to reflect
the amendments made by subsection (a).

By Mr. CRAIG (for himself, Mr.
MURKOWSKI, Mr. LOTT, Mr. STE-
VENS, Mr. BURNS, Mr. SMITH of
Oregon, Mr. CRAPO, Mr. SHELBY,
Mr. HAGEL and Mr. BENNETT):

S. 729. A bill to ensure that Congress
and the public have the right to par-
ticipate in the declaration of national
monuments on federal land; to the
Committee on Energy and Natural Re-
sources.

THE NATIONAL MONUMENT PUBLIC

PARTICIPATION ACT OF 1999

Mr. CRAIG. Mr. President, I rise
today to introduce legislation that en-
sures the public will have a say in the
management of our public lands. I am
pleased that Senators MURKOWSKI,
LOTT, STEVENS, BURNS, GORDON SMITH,
CRAPO, SHELBY, HAGEL, and BENNETT
are joining me as original cosponsors.

After President Clinton’s proclama-
tion of four years ago, declaring nearly
two million acres of southern Utah a
national monument, I introduced the
Idaho Protection Act of 1999. That bill
would have required that the public
and the Congress be included before a
national monument could be estab-
lished in Idaho. When I introduced that
bill, I was immediately approached by
other Senators seeking the same pro-
tection for their state. This bill, The
National Monument Public Participa-
tion Act, will provide that protection
to all states.

The National Monument Public Par-
ticipation Act amends the Antiquities
Act to require the Secretaries of the
Interior and Agriculture to provide an
opportunity for public involvement
prior to the designation of a national
monument. It establishes procedures to
give the public and local, State, and
federal governments adequate notice
and opportunity to comment on, and
participate in, the formulation of plans
for the declaration of national monu-
ments on public lands.

Under the 1906 Antiquities Act, the
President has the unilateral authority
to create a national monument where
none existed before. In fact, since 1906,
the law has been used some 66 times to
set lands aside. It is important to note
that with very few exceptions, these
declarations occurred before enact-
ment of the National Environmental
Policy Act of 1969, which recognized
the need for public involvement in such
issues and mandated public comment
periods before such decisions are made.

The most recent use of the Antig-
uities Act came on September 18, 1996,
with Presidential Proclamation 6920,
Establishment of the Grand Staircase-
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Escalante National Monument. With-

out including Utah’s Governor, Sen-
ators, congressional delegation, the
State legislature, county commis-

sioners, or the people of Utah—Presi-
dent Clinton set off-limits forever ap-
proximately 1.7 million acres of Utah.
What the President did in Utah, with-
out public input, could also be done in
Idaho or any other States where the
federal government has a presence.
That must not be allowed to happen.

My state of Idaho is 63 percent fed-
eral lands. Within Idaho’s boundaries,
we have one National Historic Park,
one National Reserve, two National
Recreation Areas, and five Wilderness
Areas, just to name the major federally
designated natural resource areas. This
amounts to approximately 4.8 million
acres, or to put things in perspective,
the size of the state of New Jersey.
Each of these designations has had
public involvement and consent of Con-
gress before being designated. As you
can tell, the public process has worked
in the past, in my state, and I believe
it will continue to work in the future.

In Idaho, each of these National des-
ignations generated concerns among
those affected by the designation, but
with the public process, we were able
to work through most of the concerns
before the designation was made. Indi-
viduals who would be affected by the
National designation had time to pre-
pare, but Utah was not as fortunate.
With the overnight designation of the
Grand Staircase-Escalante National
Monument, the local communities, and
the State and federal agencies were left
to pick up the pieces and work out all
the “‘details.”

The President’s action in Utah has
been a wake-up call to people across
America.We all want to preserve what
is best in our States, and I understand
and support the need to protect valu-
able resources. That is why this bill
will not, in any way, affect the ability
of the federal government to make
emergency withdrawals under the Fed-
eral Land Policy and Management Act
of 1976 (FLPMA). If an area is truly
worthy of a National Monument des-
ignation, Congress will make that des-
ignation during the time frame pro-
vided in FLPMA.

Our public lands are a national asset
that we all treasure and enjoy. West-
erners are especially proud of their
public lands and have a stake in the
management of these lands, but people
everywhere also understand that much
of their economic future is tied up in
what happens on their public lands.

In the West, where public lands domi-
nate the landscape, issues such as graz-
ing, timber harvesting, water use, and
recreation access have all come under
attack by this administration seem-
ingly bent upon kowtowing to a seg-
ment of our population that wants
these uses kicked off our public lands.

Everyone wants public lands deci-
sions to be made in an open and inclu-
sive process. No one wants the Presi-
dent, acting alone, to unilaterally lock
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up enormous parts of any State. We
certainly don’t work that way in the
West. There is a recognition that with
common sense, a balance can be struck
that allows jobs to grow and families
to put down roots while at the same
time protecting America’s great nat-
ural resources.

In my view, the President’s actions
in Utah were beyond the pale, and for
that reason—to protect others from
suffering a similar fate I am intro-
ducing this bill. T ask unanimous con-
sent that the text of the bill appear in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 729

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘National
Monument Public Participation Act of 1999,
SEC. 2. PURPOSE.

The purpose of this Act is to ensure that
Congress and the public have the right and
opportunity to participate in decisions to de-
clare national monuments on Federal land.
SEC. 3. CLARIFICATION OF CONGRESSIONAL AND

PUBLIC ROLES IN DECLARATION OF
NATIONAL MONUMENTS.

The Act entitled ‘“An Act for the preserva-
tion of American antiquities’, approved
June 8, 1906 (commonly known as the ‘“‘An-
tiquities Act of 1906’) (16 U.S.C. 431 et seq.),
is amended by adding at the end the fol-
lowing:

“SEC. 5. CONGRESSIONAL AND PUBLIC ROLES IN
NATIONAL MONUMENT DECLARA-
TIONS.

‘‘(a) IN GENERAL.—The Secretary of the In-
terior and the Secretary of Agriculture shall
promulgate regulations that establish proce-
dures to ensure that Federal, State, and
local governments and the public have the
right to participate in the formulation of
plans relating to the declaration of a na-
tional monument on Federal land on or after
the date of enactment of this section, includ-
ing procedures—

‘(1) to provide the public with adequate
notice and opportunity to comment on and
participate in the declaration of a national
monument on Federal land; and

‘(2) for public hearings, when appropriate,
on the declaration of a national monument
on Federal land.

‘“‘(b) OTHER DUTIES.—Prior to making any
recommendations for declaration of a na-
tional monument in an area, the Secretary
of the Interior and the Secretary of Agri-
culture shall—

‘(1) ensure, to the maximum extent prac-
ticable, compliance with all applicable Fed-
eral land management and environmental
laws, including the completion of a pro-
grammatic environmental impact statement
under the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 et seq.);

‘(2) cause mineral surveys to be conducted
by the Geological Survey to determine the
mineral values, if any, that may be present
in the area;

‘“(3) cause an assessment of the surface re-
source values of the land to be completed
and made available by the appropriate agen-
cies;

‘“(4) identify all existing rights held on
Federal land contained within the area by
type and acreage; and

‘“(5) identify all State and private land con-
tained within the area.
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‘‘(c) RECOMMENDATIONS.—On completion of
the reviews and mineral surveys required
under subsection (b), the Secretary of the In-
terior or the Secretary of Agriculture shall
submit to the President recommendations as
to whether any area on Federal land war-
rants declaration as a national monument.

‘‘(d) FEDERAL ACTION.—Any study or rec-
ommendation under this section shall be
considered a federal action for purposes of
the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

‘‘(e) REPORTS.—Not later than 2 years after
the receipt of a recommendation under sub-
section (c), the President shall—

‘(1) advise the President of the Senate and
the Speaker of the House of Representatives
of the President’s recommendation with re-
spect to whether each area evaluated should
be declared a national monument; and

‘“(2) provide a map and description of the
boundaries of each area evaluated for dec-
laration to the President of the Senate and
the Speaker of the House of Representatives.

“(fy DECLARATION AFTER KEFFECTIVE
DATE.—A recommendation of the President
for declaration of a national monument that
is made after the effective date of this sec-
tion shall become effective only if the dec-
laration is approved by Act of Congress.”’.

Mr. MURKOWSKI. Mr. President, I
rise this afternoon in support of the
National Monument Public Participa-
tion Act of 1999. This legislation puts
the “Public” back into public land
management and the ‘“‘Environment”
back into environmental protection.

Passage of this Act will insure that
all the gains we have made over the
past quarter century in creating an
open participatory government which
affords strong environmental protec-
tion for our public lands are protected.

For those of you who thought those
battles were fought and ‘“‘won’ with
the passage of National Environmental
Protection Act in 1969, the Federal
Land Policy Management Act in 1976,
and the National Forest Management
Act of 1976, I have bad news. There is
one last battle to be fought.

Standing in this very Chamber on
January 30, 1975, Senator Henry M.
““Scoop” Jackson spoke to the passion
Americans feel for their public lands.
He said:

The public lands of the United States have
always provided the arena in which we
American’s have struggled to fulfill our
dreams. Even today dreams of wealth, adven-
ture, and escape are still being acted out on
these far flung lands. These lands and the
dreams—fulfilled and unfulfilled—which they
foster are a part of our national destiny.
They belong to all Americans.

Amazingly, there exists today
““legal” authorities by which the Presi-
dent, without public process or Con-
gressional approval and without any
environmental review, can create vast
special management units. Special
management units which can affect
how millions of acres of our public
lands are managed, what people can do
on these lands, and what the future
will be for surrounding communities.

This is a powerful trust to bestow
upon anyone—even a President.

On September 12, 1996, the good peo-
ple of Utah woke up to find themselves
the most recent recipient of a philos-
ophy that says: “Trust us we’re from
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the federal government, and we know
what’s best for you’”’. On that day,
standing in the State of Arizona, the
President invoked the 1906 Antiquities
Act to create a 1.7 million acre Nation
Monument in Southern Utah. By using
this antiquated law the President was
able to avoid this nation’s environ-
mental laws and ignore public partici-
pation laws. With one swipe of the pen,
every shred of public input and envi-
ronmental law promulgated in this
country over the past quarter of a cen-
tury was shoved into the trash heap of
political expediency.

What happened in Utah is but the
latest example of a small cadre of Ad-
ministration officials deciding for all
Americans how our public lands should
be used. It is a classic example of a
backroom deal, catering to special in-
terests at the expense of the public. It
is by no means the only one.

As a Senator from Alaska, I have a
great deal of personal experience in
this area. In 1978, President Jimmy
Carter used this law to create ‘17’ Na-
tional Monuments in Alaska covering
more than 55 millions acres of land.
This was followed in short order by
this Secretary of the Interior Cecil
Andrus who withdrew an additional 50
million acres. All this land was with-
drawn from multiple uses without any
input from the people of Alaska, the
public, or the Congress of the United
States. All this occurred while Con-
gress was considering legislation af-
fecting these lands, while Congress was
conducting workshops throughout
Alaska and holding hearings in Wash-
ington, DC to involve the public.

With over 100 million acres of with-
drawn land held over Alaska’s head
like the sword of Damocles, we were
forced to cut the best deal we could.
Twenty years later the people of my
state are still struggling to cope with
the weight of these decisions. President
Carter cut his deal for his special inter-
ests to avoid the public debate on legis-
lation, just as President Clinton did
with the Grand Staircase/Escalante.

I would not be here this afternoon if
the public, and Congress were not sys-
tematically being denied a voice in the
creation of National Monuments. I
would not be here if environmental
procedures were being followed. But
the people of this nation are being de-
nied the opportunity to speak, Con-
gress is being denied its opportunity to
participate, and environmental proce-
dure are being ignored. The only voice
we hear is that of the President. With-
out bothering to ask what we thought
about it, he told the citizens of Utah
and the rest of the country that he
knew better than they what was best
for them.

It has been a long time since anyone
has had the right to make those kinds
of unilateral public land use decisions
for the American public. Since passage
of the Forest Service Organic Act and
the Federal Land Policy and Manage-
ment Act in 1976 we have had a rock
hard system of law on how public land
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use decisions are to be made. Embodied
within these laws are public participa-
tion. Agencies propose an action, they
present that action to the public, the
public debates the issue, bad decisions
can be appealed, the courts resolve dis-
putes, and finally the management
unit is created. Where was this public
participation in the special use des-
ignation of 1.7 million acres of federal
land in southern Utah?

Since the passage of the National En-
vironmental Policy Act in 1969 activi-
ties which effect the environment are
subject to strict environmental re-
views. Does anyone believe there is no
environmental threat posed by the cre-
ation of a national monument?

The economic and social con-
sequences of this decision will have
enormous and irrevocable impacts not
only on the land immediately affected,
but on surrounding lands and commu-
nities. All these effects on the human
environment would have been evalu-
ated under the land management stat-
utes and the environmental procedural
review. Where is the NEPA compliance
documentation associated with this ac-
tion?

The Constitutions explicitly provides
that ‘““The Congress shall have the
power to dispose of, and make all need-
ful rules and regulations respecting the
territory or other property belonging
to the United States.” The creation of
specialized public use designations
such as National Parks and Wilderness
Areas are debated within the Halls of
Congress. These Debates provide for
the financial and legal responsibilities
which come with the creation of spe-
cial management units. Where are the
proceedings from those debates?

They simply do not exist because, in
the heat of political expediency, the
Administration determined that public
process, environmental analyses, and
Congressional deliberations were a
waste of time.

Mr. President, either you believe in
public process or you do not, you can’t
have it both ways. We can no longer
trust the Administration to involve the
public in major land use decisions and
we can no longer tolerate the blanket
evasion of the laws designed to protect
our natural resources. The time has
come for Congress to reassert its Con-
stitutional responsibility under Article
IV.

The legislation which Senator CRAIG
and I offer today will require that any
future designations of National Monu-
ments to follow the public participa-
tion principals laid down in law over
the past 25 years.

No poetic images, no flowery words,
no smoke and mirrors, no special cov-
erage on Good Morning America, just
good old fashion public land manage-
ment process.

Before these special land manage-
ment units can be created, our legisla-
tion will require that agencies gather
and analyze resource data affected by
these land use decisions; that full pub-
lic participation in the designation of
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the units takes place (with all appeal
rights protected); that there be compli-
ance with the National Environmental
Policy Act; and that Congress review
and approve final designation. No
longer will an administration be able
to side-step public participation and
environmental reviews to further its
political agenda and cater to special
interest.

Nobody—not even the President—
should be above the law. The National
Monument Participation Act will
make all future land use decisions a
joint responsibility of the public
through the Congress, that they elect.
This legislation reasserts the Constitu-
tional role of the Congress in public
land decisions.

I do not question the need for Na-
tional Monuments. If the national ben-
efit can be demonstrated, then by all
means a national monument should be
created. But, if they are to serve the
common good, they must be created
under the same system of land manage-
ment law that has managed the use of
the public domain for the past 25 years
and pursuant to the document that has
governed this Nation for the past 225
years.

There has always been a sacred bond
between the American people and the
lands they hold in common ownership.
No one-regardless of high station or po-
litical influence—has the right to im-
pose his will over the means by which
the destiny of those land is decided.

This legislation re-establishes that
bond.

Mr. BURNS. Mr. President, I rise
today to join a number of my col-
leagues in introducing The National
Monument Participation Act of 1999.
This bill would amend the Antiquities
Act of 1906 to clearly establish the
roles for public participation and Con-
gressional involvement in declaring na-
tional monuments on federal lands.
This bill requires specific processes and
requirements to ensure that the public,
local, state, and Federal government
are both informed and involved in the
formulation of any plans to declare na-
tional monuments on federal lands.

It requires that the public be actively
involved in the formulation of any
plans to declare a national monument.
Considering the recent controversy
surrounding the designation of monu-
ments with the stroke of a pen rather
than through open debate and assess-
ment, it only makes sense to include
the public in any future designation de-
cisions. I remind my colleagues and the
administration that we are managing
our land resources for the people. This
bill suggests that perhaps we should
listen to them before drastically
changing the management of our land
resources.

Additionally, the legislation requires
that the Secretary of the Interior and
the Secretary of Agriculture perform
an assessment of current land uses on
the land proposed for designation. This
is necessary to provide information
about the impact of declaring any na-
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tional monument before recommenda-
tions are made by the President. It
makes absolutely no sense to pursue
designation changes without learning
what is at stake. What mineral inter-
ests are affected? Does it change tradi-
tional grazing uses? These are ques-
tions that will have to be answered be-
fore new monuments are designated.

The legislation also requires that we
look at the impact a monument would
have on state or private land holdings.
Once again, common sense is needed. If
the federal designation change affects
state an private lands, Congress must
be informed of these impacts before a
decision is finally reached. It is irre-
sponsible to make decisions without
the proper information.

Finally, this legislation would re-
quire the President to submit his deci-
sion on these recommendations to the
Congress for final review and approval.
If we are going to change our designa-
tions and impact local communities,
Congress must weigh in on the deci-
sion.

Public involvement in federal deci-
sion making is critical today to ensure
that local citizens are involved in the
decision changing how federal lands
near their homes are used. This bill
will mandate broader involvement to
ensure the public and the legislative
branch have an opportunity to partici-
pate in any plans to establish new na-
tional monuments on federal lands. In
addition, this ensures the information
is available for the public and our-
selves to understand the impacts of
any proposed declaration and make an
informed decision.

Overall, I believe this bill establishes

a clear set of roles and responsibilities
for all parties involved in the declara-
tion of new national monuments on
federal lands to ensure that such deci-
sions are made in a manner that re-
spects the rights of both local commu-
nities and the interests of the nation as
a whole. I encourage my colleagues to
carefully examine this legislation and
lend their support to its ultimate pas-
sage.
e Mr. CRAPO. Mr. President, I rise
today as an original co-sponsor of the
National Monument Public Participa-
tion Act of 1999. I commend my col-
league, Senator CRAIG, for bringing for-
ward this important measure and am
pleased to offer it my support.

The National Monument Public Par-
ticipation Act of 1999 will establish
guidelines for public and local, State,
and federal government involvement in
the designation and planning of na-
tional monuments. Currently, under
the 1906 Antiquities Act, the President
has the authority to proclaim a na-
tional monument and determine its
composition and scope without any
prior or subsequent public involve-
ment. Although this authority has
rarely been invoked since the imple-
mentation of the National Environ-
mental Policy Act of 1969, which man-
dates public comment periods prior to
federal land management actions, the
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recent exercise of this authority by the
current Administration has called at-
tention to the need to revise the Antiqg-
uities Act. These proposed amendments
to the Antiquities Act reflect the con-
temporary recognition that public in-
volvement in federal land management
decisions is both proper and beneficial.

This measure, beyond requiring the
Secretaries of the Interior and Agri-
culture to include the public and the
different levels of government in the
decision to designate and form national
monuments, also directs the Secre-
taries to research and make available
information about the land to be des-
ignated. Factors such as the mineral
values present and identification of ex-
isting rights held on federal lands with-
in the area to be designated have an
obvious bearing on the decision of
whether designation is appropriate
and, if it is, how it should be struc-
tured. An understanding of these fac-
tors should be a part of an inclusive de-
cision-making process and, hence, it is
appropriate to require that they be ex-
plored and publicly shared prior to the
designation of a national monument.

The strongest protection, however,
that the National Monument Public
Participation Act of 1999 provides for
public oversight of national monument
designation is the requirement that
any recommendation of the President
for declaration of land as a national
monument shall become effective only
if so provided by an Act of Congress.
By subjecting proposals for monument
designations to congressional approval,
this Act ensures that when national
monuments are established they are
truly supported, both nationally and
by local communities. This Act pro-
vides an important level of protection
for public involvement in land use
issues and I am pleased to offer it my
support.

By Mr. DURBIN:

S. 730. A bill to direct the Consumer
Product Safety Commission to promul-
gate fire safety standards for ciga-
rettes, and for other purposes; to the
Committee on Commerce, Science, and
Transportation.

FIRE SAFE CIGARETTE ACT OF 1999

Mr. DURBIN. Mr. President, I rise
today to talk about the First Safe Cig-
arette Act of 1999. This legislation
would solve a serious fire safety prob-
lem, namely, fires that are caused by a
carelessly discarded cigarette.

The statistics regarding cigarette-re-
lated fires are truly startling. In 1996
there were 169,600 cigarette-related
first that resulted in 1,181 deaths, 2,931
injuries and $452 million in property
damage. According to the National
Fire Protection Association, one out of
every four fire deaths in the United
States in 1996 was attributed to to-
bacco products.

In my state of Illinois, cigarette-re-
lated fires have also caused too many
senseless tragedies. In 1997, alone,
there were more than 1,700 cigarette-
related fires, of which more than 900
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were in people’s homes. These fires led
to 109 injuries and 8 deaths. Also in
1997, smoking-related fires in Illinois
led to property loss of more than $10.4
million. According to statistics from
the U.S. Fire Administration, half of
the known residential fire deaths in I1-
linois from 1993 to 1995 were from arson
and careless smoking. During that
three-year period, 69 deaths in Illinois
were attributed to careless smoking.

A Technical Study Group (TSG) was
created by the Federal Cigarette Safe-
ty Act in 1984 to investigate the tech-
nological and commercial feasibility of
creating a self-extinguishing cigarette.
This group was made up of representa-
tives of government agencies, the ciga-
rette industry, the furniture industry,
public health organizations and fire
safety organizations. The TSG pro-
duced two reports that concluded that
it is technically feasible to reduce the
ignition propensity of cigarettes.

The manufacture of less fire-prone
cigarettes may require some advances
in cigarette design and manufacturing
technology, but the cigarette compa-
nies have demonstrated their capa-
bility to make cigarettes of reduced ig-
nition propensity with no increase in
tar, nicotine or carbon monoxide in the
smoke. For example, six current com-
mercial cigarettes have been tested
which already have reduced ignition
propensity. The technology is in place
now to begin developing a performance
standard for less fire prone cigarettes.
Furthermore, the overall impact on
other aspects of the United States soci-
ety and economy will be minimal.
Thus, it may be possible to solve this
problem at costs that are much less
than the potential benefits, which are
saving lives and avoiding injuries and
property damage.

The Fire Safe Cigarette Act would
give the Consumer Product Safety
Commission the authority to promul-
gate a fire safety standard for ciga-
rettes. Eighteen months after the legis-
lation is enacted, the Consumer Prod-
uct Safety Commission would issue a
rule creating a safety standard for
cigarettes. Thirty months after the
legislation is enacted, the standards
would become effective for the manu-
facture and importation of cigarettes.

Here are some examples of changes
that could be made to cigarettes that
would reduce the likelihood of fire ig-
nition: reduced circumference or thin-
ner cigarettes, making the paper less
porous, changing the density of the to-
bacco in cigarettes, and eliminating or
reducing the citrate added to the ciga-
rette paper. Also, there is limited evi-
dence suggesting that the presence of a
filter may reduce ignition propensity.
Again, there are cigarettes on the mar-
ket right now that show some of these
characteristics and are less likely to
smolder and cause fires.

While the number of people Kkilled
each year by fires is dropping because
of safety improvements and other fac-
tors, too many Americans are dying be-
cause of a product that could be less
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likely to catch fire if simple changes
were made. I strongly believe that this
issue demands immediate and swift ac-
tion in order to prevent further deaths
and injuries.

An industry that can afford to spend
more than $4 billion in advertising
every year cannot claim it would be
too expensive to make these changes.
It is not unreasonable to ask these
companies to make their products less
likely to burn down a house.

Mr. President, I ask unanimous con-
sent that this bill be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 730

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE, FINDINGS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Fire Safe Cigarette Act of 1999”°.

(b) FINDINGS.—Congress finds that—

(1) cigarette ignited fires are the leading
cause of fire deaths in the United States,

(2) in 1996 cigarette ignited fires caused—

(A) 1,083 deaths;

(B) 2,809 civilian injuries; and

(C) $420,000,000 in property damage;

(3) each year, more than 100 children are
killed from cigarette-related fires;

(4) the technical work necessary to achieve
a cigarette fire safety standard has been ac-
complished under the Cigarette Safety Act
of 1984 (15 U.S.C. 2054 note) and the Fire Safe
Cigarette Act of 1990 (15 U.S.C. 2054 note);

(5) it is appropriate for Congress to require
the establishment of a cigarette fire safety
standard for the manufacture and importa-
tion of cigarettes;

(6) the most recent study by the Consumer
Product Safety Commission found that the
cost of the loss of human life and personal
property from the absence of a cigarette fire
safety standard is $6,000,000,000 & year; and

(7) it is appropriate that the regulatory ex-
pertise of the Consumer Product Safety
Commission be used to implement a ciga-
rette fire safety standard.

SEC. 2. DEFINITIONS.

In this Act:

(1) CoMMISSION.—The term ‘‘Commission”
means the Consumer Product Safety Com-
mission.

(2) CIGARETTE.—The term ‘‘cigarette’” has
the meaning given that term in section 3 of
the Federal Cigarette Labeling and Adver-
tising Act (15 U.S.C. 1332).

(3) STOCKPILING.—The term ‘‘stockpiling”’
means the manufacturing or importing of a
cigarette during the period beginning on the
date of promulgation of a rule under section
3(a) and ending on the effective date of that
rule, at a rate greater than the rate at which
cigarettes were manufactured or imported
during the l-year period immediately pre-
ceding the date of promulgation of that rule.
SEC. 3. CIGARETTE FIRE SAFETY STANDARD.

(a) IN GENERAL.—

(1) PROMULGATION OF CIGARETTE FIRE SAFE-
TY STANDARD.—Not later than 18 months
after the date of enactment of this Act, the
Commission shall promulgate a rule that es-
tablishes a cigarette fire safety standard for
cigarettes to reduce the risk of ignition pre-
sented by cigarettes.

(2) REQUIREMENTS.—In establishing the cig-
arette fire safety standard under paragraph
(1), the Commission shall—

(A) consult with the Director of the Na-
tional Institute of Standards and Technology
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and make use of such capabilities of the as
the Commission considers necessary;

(B) seek the advice and expertise of the
heads of other Federal agencies and State
agencies engaged in fire safety; and

(C) take into account the final report to
Congress made by the Commission and the
Technical Study Group on Cigarette and Lit-
tle Cigar Fire Safety established under sec-
tion 3 of the Fire Safe Cigarette Act of 1990
(15 U.S.C. 2054 note), that includes a finding
that cigarettes with a low ignition propen-
sity were already on the market at the time
of the preparation of the report.

(b) STOCKPILING.—The Commission shall
include in the rule promulgated under sub-
section (a) a prohibition on the stockpiling
of cigarettes covered by the rule.

(c) EFFECTIVE DATE OF RULE.—The rule
promulgated under subsection (a) shall take
effect not later than 30 months after the date
of the enactment of this Act.

(d) PROCEDURE.—

(1) IN GENERAL.—The rule under subsection
(a) shall be promulgated in accordance with
section 553 of title 5, United States Code.

(2) CONSTRUCTION.—Except as provided in
paragraph (1), no other provision of Federal
law shall be construed to apply with respect
to the promulgation of a rule under sub-
section (a), including—

(A) the Consumer Product Safety Act (15
U.S.C. 2051 et seq.);

(B) chapter 6 of title 5, United States Code;

(C) the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.); and

(D) the Small Business Regulatory En-
forcement Fairness Act of 1996 (Public Law
104-121) and the amendments made by that
Act.

(e) JUDICIAL REVIEW.—

(1) GENERAL RULE.—

(A) IN GENERAL.—Any person who is ad-
versely affected by the rule promulgated
under subsection (a) may, at any time before
the 60th day after the Commission promul-
gates the rule, file a petition with the United
States Court of Appeals for the District of
Columbia Circuit or for any other circuit in
which that person resides or has its principal
place of business to obtain judicial review of
the rule.

(B) PETITION.—Upon the filing of a petition
under subparagraph (A), a copy of the peti-
tion shall be transmitted by the clerk of the
court to the Secretary of Commerce. The
Commission shall file in the court the record
of the proceedings on which the Commission
based the rule, in the same manner as is pre-
scribed for the review of an order issued by
an agency under section 2112 of title 28,
United States Code.

(2) ADDITIONAL EVIDENCE.—

(A) IN GENERAL.—With respect to a petition
filed under paragraph (1), the court may
order additional evidence (and evidence in
rebuttal thereof) to be taken before the Com-
mission in a hearing or in such other man-
ner, and upon such terms and conditions, as
the court considers appropriate, if the peti-
tioner—

(i) applies to the court for leave to adduce
additional evidence; and

(ii) demonstrates, to the satisfaction of the
court, that—

(I) such additional evidence is material;
and

(IT) there was no opportunity to adduce
such evidence in the proceeding before the
Commission.

(B) MODIFICATION.—With respect to the
rule promulgated by the Commission under
subsection (a), the Commission—

(i) may modify the findings of fact of the
Commission, or make new findings, by rea-
son of any additional evidence taken by a
court under subparagraph (A); and
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(ii) if the Commission makes a modifica-
tion under clause (i), shall file with the court
the modified or new findings, together with
such recommendations as the Commission
determines to be appropriate, for the modi-
fication of the rule, to be promulgated as a
final rule under subsection (a).

(3) COURT JURISDICTION.—Upon the filing of
a petition under paragraph (1), the court
shall have jurisdiction to review the rule of
the Commission, as modified under para-
graph (2), in accordance with chapter 7 of
title 5, United States Code.

(f) SMALL BUSINESS REVIEW.—Section 30 of
the Small Business Act (15 U.S.C. 657) shall
not apply with respect to—

(1) a cigarette fire safety standard promul-
gated by the Commission under subsection
(a); or

(2) any agency action taken to enforce that
standard.

SEC. 4. ENFORCEMENT.

(a) PROHIBITION.—NO person may—

(1) manufacture or import a cigarette, un-
less the cigarette is in compliance with a
cigarette fire safety standard promulgated
under section 3(a); or

(2) fail to provide information as required
under this Act.

(b) PENALTY.—A violation of subsection (a)
shall be considered a violation of section 19
of the Consumer Product Safety Act (15
U.S.C. 2068).

SEC. 5. PREEMPTION.

(a) IN GENERAL.—This Act, including the
cigarette fire safety standard promulgated
under section 3(a), shall not be construed to
preempt or otherwise affect in any manner
any law of a State or political subdivision
thereof that prescribes a fire safety standard
for cigarettes that is more stringent than
the standard promulgated under section 3(a).

(b) DEFENSES.—In any civil action for dam-
ages, compliance with the fire safety stand-
ard promulgated under section 3(a) may not
be admitted as a defense.

By Mr. KENNEDY (for himself,
Mr. JOHNSON, Mr. LEAHY, Mr.
WELLSTONE, Mr. FEINGOLD, Mr.
INOUYE, Mr. KERRY, and Mr.
DobDD):

S. 731. A bill to provide for substan-
tial reductions in the price of prescrip-
tion drugs for medicare beneficiaries;
to the Committee on Finance.

THE PRESCRIPTION DRUG FAIRNESS FOR
SENIORS ACT

Mr. KENNEDY. Mr. President, we are
well on our way to doubling the budget
of the National Institutes of Health.
Scientists are discovering new cures
and developing new therapies for pre-
viously incurable and untreatable ill-
nesses on a regular basis. Break-
through medications are modern med-
ical miracles that allow people with
previously crippling conditions to lead
normal lives. Yet too many of our na-
tion’s elderly citizens are denied access
to these life-saving and life-improving
therapies because they lack basic cov-
erage for prescription medications.

Today I am introducing the ‘‘Pre-
scription Drug Fairness for Seniors Act
of 1999,” the Senate companion bill to
H.R. 664, introduced in the House last
month by Representatives ToM ALLEN,
JIM TURNER, MARION BERRY, HENRY
WAXMAN, and sixty-one other House
Members. This legislation responds to
the need for affordable prescription
drugs for senior citizens by requiring
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pharmaceutical companies to make the
same discounts available to senior citi-
zens that are offered to their most fa-
vored customers. Prescription drugs
represent the largest single source of
out-of-pocket costs for health services
paid for by the elderly. The Prescrip-
tion Drug Fairness Act will provide
significant benefits to elderly citizens
struggling to pay for the prescription
drugs they need.

This Act represents one important
way to improve senior citizens’ access
to affordable medications. Other steps
are necessary as well to deal with the
overall prescription drug crisis facing
millions of elderly citizens. I plan to
introduce legislation soon that will
offer additional protections. Providing
fair access to prescription drugs for
senior citizens is a high priority, and I
hope to see quick action by Congress
on this critical issue this year.

Mr. President, I ask unanimous con-
sent that the next of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the Record, as
follows:

S. 731

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Prescription
Drug Fairness for Seniors Act of 1999,

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds
lowing:

(1) Manufacturers of prescription drugs en-
gage in price discrimination practices that
compel many older Americans to pay sub-
stantially more for prescription drugs than
the drug manufacturers’ most favored cus-
tomers, such as health insurers, health
maintenance organizations, and the Federal
Government.

(2) On average, older Americans who buy
their own prescription drugs pay twice as
much for prescription drugs as the drug man-
ufacturers’ most favored customers. In some
cases, older Americans pay over 15 times
more for prescription drugs than the most
favored customers.

(3) The discriminatory pricing by major
drug manufacturers sustains their annual
profits of $20,000,000,000, but causes financial
hardship and impairs the health and well-
being of millions of older Americans. More
than 1 in 8 older Americans are forced to
choose between buying their food and buying
their medicines.

(4) Most federally funded health care pro-
grams, including medicaid, the Veterans
Health Administration, the Public Health
Service, and the Indian Health Service, ob-
tain prescription drugs for their bene-
ficiaries at low prices. Medicare beneficiaries
are denied this benefit and cannot obtain
their prescription drugs at the favorable
prices available to other federally funded
health care programs.

(5) Implementation of the policy set forth
in this Act is estimated to reduce prescrip-
tion drug prices for medicare beneficiaries
by more than 40 percent.

(6) In addition to substantially lowering
the costs of prescription drugs for older
Americans, implementation of the policy set
forth in this Act will significantly improve
the health and well-being of older Americans
and lower the costs to the Federal taxpayer
of the medicare program.

the fol-
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(7) Older Americans who are terminally ill
and receiving hospice care services represent
some of the most vulnerable individuals in
our Nation. Making prescription drugs avail-
able to medicare beneficiaries under the care
of medicare-certified hospices will assist in
extending the benefits of lower prescription
drug prices to those most vulnerable and in
need.

(b) PURPOSE.—The purpose of this Act is to
protect medicare beneficiaries from dis-
criminatory pricing by drug manufacturers
and to make prescription drugs available to
medicare beneficiaries at substantially re-
duced prices.

SEC. 3. PARTICIPATING MANUFACTURERS.

(a) IN GENERAL.—Each participating manu-
facturer of a covered outpatient drug shall
make available for purchase by each phar-
macy such covered outpatient drug in the
amount described in subsection (b) at the
price described in subsection (c).

(b) DESCRIPTION OF AMOUNT OF DRUGS.—
The amount of a covered outpatient drug
that a participating manufacturer shall
make available for purchase by a pharmacy
is an amount equal to the aggregate amount
of the covered outpatient drug sold or dis-
tributed by the pharmacy to medicare bene-
ficiaries.

(c) DESCRIPTION OF PRICE.—The price at
which a participating manufacturer shall
make a covered outpatient drug available for
purchase by a pharmacy is the price equal to
the lower of the following:

(1) The lowest price paid for the covered
outpatient drug by any agency or depart-
ment of the United States.

(2) The manufacturer’s best price for the
covered outpatient drug, as defined in sec-
tion 1927(c)(1)(C) of the Social Security Act
(42 U.S.C. 1396r-8(c)(1)(C)).

SEC. 4. SPECIAL PROVISION WITH RESPECT TO
HOSPICE PROGRAMS.

For purposes of determining the amount of
a covered outpatient drug that a partici-
pating manufacturer shall make available
for purchase by a pharmacy under section 3,
there shall be included in the calculation of
such amount the amount of the covered out-
patient drug sold or distributed by a phar-
macy to a hospice program. In calculating
such amount, only amounts of the covered
outpatient drug furnished to a medicare ben-
eficiary enrolled in the hospice program
shall be included.

SEC. 5. ADMINISTRATION.

The Secretary shall issue such regulations
as may be necessary to implement this Act.
SEC. 6. REPORTS TO CONGRESS REGARDING EF-

FECTIVENESS OF ACT.

(a) IN GENERAL.—Not later than 2 years
after the date of enactment of this Act, and
annually thereafter, the Secretary shall re-
port to Congress regarding the effectiveness
of this Act in—

(1) protecting medicare beneficiaries from
discriminatory pricing by drug manufactur-
ers; and

(2) making prescription drugs available to
medicare beneficiaries at substantially re-
duced prices.

(b) CONSULTATION.—In preparing such re-
ports, the Secretary shall consult with pub-
lic health experts, affected industries, orga-
nizations representing consumers and older
Americans, and other interested persons.

(c) RECOMMENDATIONS.—The Secretary
shall include in such reports any rec-
ommendations that the Secretary considers
appropriate for changes in this Act to fur-
ther reduce the cost of covered outpatient
drugs to medicare beneficiaries.

SEC. 7. DEFINITIONS.

In this Act:

(1) PARTICIPATING MANUFACTURER.—The
term ‘‘participating manufacturer’” means
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any manufacturer of drugs or biologicals
that, on or after the date of enactment of
this Act, enters into or renews a contract or
agreement with the United States for the
sale or distribution of covered outpatient
drugs to the United States.

(2) COVERED OUTPATIENT DRUG.—The term
‘“‘covered outpatient drug’ has the meaning
given that term in section 1927(k)(2) of the
Social Security Act (42 U.S.C. 1396r-8(k)(2)).

(3) MEDICARE BENEFICIARY.—The term
“medicare beneficiary’’ means an individual
entitled to benefits under part A of title
XVIII of the Social Security Act or enrolled
under part B of such title, or both.

(4) HOSPICE PROGRAM.—The term ‘‘hospice
program’ has the meaning given that term
under section 1861(dd)(2) of the Social Secu-
rity Act (42 U.S.C. 1395x(dd)(2)).

(5) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.

SEC. 8. EFFECTIVE DATE.

The Secretary shall implement this Act as

expeditiously as practicable and in a manner
consistent with the obligations of the United
States.
e Mr. JOHNSON. Mr. President, I am
pleased to join my colleague, Senator
EDWARD M. KENNEDY, today by intro-
ducing the ‘“‘Prescription Drug Fairness
for Seniors Act of 1999”°. Earlier this
year, Representatives ToM ALLEN, JIM
TURNER, MARION BARRY, AND HENRY
WAXMAN were joined by sixty-one of
their colleagues when they introduced
H.R. 664, ‘“‘The Prescription Drug Fair-
ness For Seniors Act of 1999 in the
U.S. House of Representatives.

This legislation addresses the critical
issue facing our older Americans—the
cost of their prescription drugs. Stud-
ies have shown that older Americans
spend almost three times as much of
their income (21%) on health care than
those under the age of 65 (8%), and
more than three-quarters of Americans
aged 656 and over are taking prescrip-
tion drugs. Even more alarming is the
fact that seniors and others who buy
their own prescription drugs, are forced
to pay over twice as much for their
drugs as are the drug manufacturers’
most favored customers, such as the
federal government and large HMOs.

The ‘“‘Prescription Drug Fairness for
Seniors Act’” will protect senior citi-
zens from drug price discrimination
and make prescription drugs available
to Medicare beneficiaries at substan-
tially reduced prices. The legislation
achieves these goals by allowing phar-
macies that serve Medicare bene-
ficiaries to purchase prescription drugs
at the low prices available under the
Federal Supply Schedule, similar to
the Veterans Administration, Public
Health Service and Indian Health Serv-
ice. Estimated to reduce prescription
drug prices for seniors by over 40%,
this bill will help those seniors who
often times have to make devastating
choices between buying food or medica-
tions. Choices that no human being
should have to make.

Research and development of new
drug therapies is an important and nec-
essary tool towards improving a per-
sons quality of life. But due to the high
price tag that often accompanies the
latest drug therapies, seniors are often
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left without access to these new thera-
pies, and ultimately, in far too many
instances, without access to medica-
tion at all. This legislation is an im-
portant step towadrds restoring the ac-
cess to affordable medications for our
medicare beneficiaries. I look forward
to working on this important issue in
the months to come and hope that Con-
gress will work swiftly in a bipartisan
manner to enact legislation that will
benefit millions of senior citizens
across our nation.e

e Mr. FEINGOLD. Mr. President, I rise
to joint my colleagues, Senators KEN-
NEDY, JOHNSON, LEAHY, WELLSTONE,
INOUYE, KERRY and others in intro-
ducing the Prescription Drug Fairness
for Seniors Act.

Mr. President, the sky-rocketing cost
of prescription drugs has long been
among the top 2 or 3 issues my con-
stituents in Wisconsin call and write to
me about. The problem of expensive
prescription drugs is particularly acute
among Wisconsin senior citizens who
live on fixed incomes. Nationally, pre-
scription drugs are Senior Citizens’
largest single out-of-pocket health care
expenditure: the average Senior spends
$100-$200 month on prescription drugs.

As you may know, Mr. President, last
fall, a study by the House Government
Reform and Oversight Committee
found that the average price seniors
pay for prescription drugs is twice as
high as that enjoyed by favored cus-
tomers—big purchasers such as HMOs
and the federal government. The Com-
mittee’s report found a price differen-
tial in one case was 1400%, meaning
that the retail price a typical senior
citizen was $27.05, while the favored
customer was charged only $1.75.

To be sure, Mr. President, the Com-
mittee’s report did find that Wisconsin
had lower price differentials compared
to other parts of the country, an 856%
differential compared to a high of 123%
in California. But I think my constitu-
ents would find that a pretty hollow
distinction. There’s no doubt in my
mind that paying 85% more than oth-
ers are charged for the same product is
unfair, plain and simple.

Mr. President, as we all know, tradi-
tional Medicare does not cover pre-
scription drugs. While some Medicare
managed care plans offer a prescription
drug benefit, few of those managed care
plans operate in Wisconsin or in other
largely rural states. So, while pharma-
ceutical companies give lower prices to
favored customers who buy in bulk,
small community pharmacies such as
we have throughout Wisconsin lack
this purchasing power, meaning that
Seniors who purchase their prescrip-
tion drugs at those small pharmacies
get the high prices passed on to them.

Mr. President, I regularly get calls
from Seniors on tight, fixed incomes
who tell me that they have to choose
between buying groceries and buying
their prescription drugs. I would guess
that many of my colleagues receive
similar calls from their constituents.
Calls like these, and the fact that
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prices are only getting higher as sci-
entific advances develop new medica-
tions, tell me that we must take action
to make prescription drugs more af-
fordable to Seniors.

The legislation my colleagues and I
are introducing today will require that
pharmaceutical companies offer senior
citizens the same discounts that they
offer to their most favored customers.
Through this legislation, we take an
important step in making costly but
vitally important prescription drugs
more affordable to the Seniors who
need them.e

By Mr. TORRICELLI:

S. 732. A bill to require the Inspector
General of the Department of Defense
to conduct an audit of purchases of
military clothing and related items
made during fiscal year 1998 by certain
military installations of the Army,
Navy, Air Force, and Marine Corps; to
the Committee on Armed Services.

BUY AMERICAN LEGISLATION

e Mr. TORRICELLI. Mr. President, I
rise today to introduce legislation that
will help ensure that American soldiers
are using American made products.
“Buy American’ laws guarantee that
our nation’s military has access to a
reliable domestic supply of uniforms,
coats, and other apparel. This critical
national security requirement has al-
lowed U.S. garment manufacturers to
consistently provide our armed forces
with high-quality, durable clothing
products made to exact military speci-
fications.

Last year, I was deeply troubled to
learn that an Inspector General audit
found that 59 percent of government
contracts at 12 military organizations
failed to include the appropriate clause
to implement Buy America laws. The
results of this audit indicates a high
likelihood that there have been wide-
spread violations of these laws
throughout the military.

In response to these findings, I have
introduced legislation directing the In-
spector General of the Department of
Defense (DoD) to conduct an audit of
fiscal year 1998 procurements of mili-
tary clothing by four installations of
the Army, Navy, Air Force, and Marine
Corps. These audits will help determine
whether contracting officers are com-
plying with the law when they procure
military clothing and related items.

Mr. President, the Buy American
laws are an invaluable tool for ensur-
ing our military readiness while sup-
porting American jobs. Most of these
jobs are created by small U.S. contrac-
tors. This legislation will provide an
important follow-up audit to determine
whether DoD is effectively enforcing
the Buy American laws.

Mr. President, I ask at this time that
the text of the bill be printed in the
RECORD.

The bill follows:

S. 732

Be it enacted by the Senate and House of
Representatives of the United States of America
in Congress assembled,
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SECTION 1. AUDIT OF PROCUREMENT OF MILI-
TARY CLOTHING AND CLOTHING-RE-
LATED ITEMS BY CERTAIN MILITARY
INSTALLATIONS.

(a) AUDIT REQUIREMENT.—The Inspector
General of the Department of Defense shall
perform an audit of purchases of military
clothing and clothing-related items in excess
of the micro-purchase threshold that were
made during fiscal year 1998 by certain mili-
tary installations to determine the extent to
which such installations procured military
clothing and clothing-related items in viola-
tion of the Buy American Act (41 U.S.C. 10a
et seq.) and section 9005 of Public Law 102-396
(10 U.S.C. 2241 note) during that fiscal year.

(b) INSTALLATIONS To BE AUDITED.—The
audit under subsection (a)—

(1) shall include an audit of the procure-
ment of military clothing and clothing-re-
lated items by four military installations of
each of the Army, Navy, Air Force, and Ma-
rine Corps; and

(2) shall be limited to military installa-
tions in the United States or the possessions
of the United States.

(c) DEFINITION.—As used in subsection (a),
the term ‘‘micro-purchase threshold’ has the
meaning provided by 32(f) of the Office of
Federal Procurement Policy Act (41 U.S.C.
428(1)).

(d) REPORT.—Not later than September 30,
2000, the Inspector General of the Depart-
ment of Defense shall submit to Congress a
report on the results of the audit performed
under subsection (a).e

By Mr. TORRICELLI (for himself
and Mr. LAUTENBERG):

S. 733. A bill to enact the Passaic
River Basin Flood Management Pro-
gram; to the Committee on Environ-
ment and Public Works.

PROTECTION AND IMPROVEMENT OF THE PASSAIC
RIVER BASIN

e Mr. TORRICELLI. Mr. President, I

rise today, with Senator LAUTENBERG,

to introduce a bill to create a com-

prehensive flood management plan for

the Passaic River Basin.

In 1990, Congress, with my support,
authorized a plan to create a 2l-mile
long tunnel, which would have
stretched from Wayne to Newark Bay
to divert flood water from the Pompton
and Passaic Rivers in New Jersey. At
the time it was believed that the tun-
nel was the best method to end recur-
ring floods that caused deaths and
property losses for the region’s 2.5 mil-
lion residents.

Flooding has plagued the Passaic
River Basin since colonial times. The
State of New Jersey attempted to
present solutions to the public as early
as 1870 with no success. After major
floods in 1902 and 1903, a series of engi-
neering studies were completed but
never implemented. In 1936, the Corps
of Engineers were directed by Congress
to solve the flooding problems. Since
that time (63 years), several proposals
have been presented only to be re-
jected. Flooding in the Passaic River
Basin, in 1993, caused $15 million in
damage. The last major flooding, in
1984, killed three people, caused 9,400
evacuations and $425 million in dam-
age.

Ten years ago, I supported the tunnel
plan. I believed that it was the best
possible answer for the region. I under-
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stood the plan for the tunnel to be en-
vironmentally and economically sound,
and the most protective option for the
public’s health. It promised to create
jobs for the region and solve the per-
sistent flooding within the Passaic
River Basin, which encompasses 132
towns in 10 counties.

It has now become clear that this
project is no longer viable and does not
enjoy the support of the state or most
of the surrounding communities. So
last year, along with so many other of
my fellow New Jerseyans, I came to
the realization that the flood tunnel
was not the answer for the Passaic. At
a cost of $1.8 billion, the plan was too
expensive. As a matter of engineering,
it was too complex. As a matter of en-
vironmental protection, it was too un-
certain. More importantly, after count-
less hearings, counties and municipali-
ties within the Passaic River Basin re-
jected the current plan.

It will be far less costly and more en-
vironmentally sound to control the
flooding by shoring up the banks of the
Passaic and Ramapo Rivers and pur-
chasing properties in the flood zone so
the river’s natural wetlands may re-
bound. We should also fund plans to re-
duce flooding from combined sewer
overflow systems in the state’s older,
larger cities, which dump raw sewage
into waterways during heavy rainfall.
Our plan would be more cost effective
and more environmentally acceptable
than the flood tunnel.

The proposed Passaic River Basin
Flood Management Program selects a
qualified acquisition and hazard miti-
gation plan as the preferred alternative
for flood control in the Passaic River
Basin, superseding the Passaic River
flood tunnel.

The plan calls for acquiring fresh-
water wetlands in the State of New
Jersey and lands in the Highlands
Province of the States of New Jersey
and New York to prevent increased
flooding. In key sections of the flood-
plain of the Central Passaic River
Basin structures would be acquired, de-
molished, removed or floodproofed. The
plan also calls for the acquisition of
river front land from Little Falls to
Newark Bay along the Passaic River
Basin. The plan would also authorize
assistance in the implementation of re-
medial actions for the combined sewer
overflows in the lower Passaic River
Basin from the Great Falls to Newark
Bay. Finally, it established an Over-
sight Committee for the implementa-
tion of the Program, and reaffirms au-
thorization for completion of Joseph G.
Minish Passaic River Waterfront Park
and Historic Area, New Jersey.

The original legislation that created
the tunnel, the Water Resources Devel-
opment Act of 1990, also authorized
many other very important projects for
the Passaic River Basin region. The
Streambank project called for the con-
struction of environmental and other
restoration measures, including bulk-
heads, recreation, greenbelt, and scenic
overlook facilities. The Wetlands Bank
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program developed initiatives to re-
store, acquire, preserve, study, and en-
hance wetlands.

I want to make clear that our inter-
est in this legislation is only to replace
construction of the tunnel with a more
environmentally and economically ap-
propriate plan. I still support, and will
continue to support, those sections of
the Water Resources Development Act
of 1990 that address issues other than
the flood tunnel. Programs, such as the
Streambank project and the Wetlands
Bank, remain important building
blocks for creating an effective flood
management plan for the Passaic River
Basin.e

By Mr. MURKOWSKI (for himself
and Mr. REID):

S. 734. A Dbill entitled the ‘‘National
Discovery Trails Act of 1999”; to the
Committee on Energy and Natural Re-
sources.

NATIONAL DISCOVERY TRAILS ACT OF 1999

e Mr. MURKOWSKI. Mr. President,
trails are one of America’s most pop-
ular recreational resources. Millions of
Americans hike, ski, jog, bike, ride
horses, drive snow machines and all-
terrain vehicles, observe nature, com-
mute, and relax on trails throughout
the country. A variety of trails are pro-
vided nationwide, including urban bike
paths, bridle paths, community green
ways, historic trails, motorized trails,
and long distance hiking trails.

The American Discovery Trail, or
ADT, will be established by this legis-
lation. The ADT is being proposed as a
continuous, coast to coast trail to link
the mnation’s principal north-south
trails and east-west historic trails with
shorter local and regional trails into a
nationwide network.

By establishing a system of Dis-
covery Trails, this new category will
recognize that using and enjoying
trails close to home is equally as im-
portant as traversing remote wilder-
ness trails. Long-distance trails are
used mostly by people living close to
the trail and by week-end’ers. Back-
packing excursions are normally a few
days to a couple of weeks. For example,
of the estimated four million users of
the Appalachian Trail each year, only
about 100 to 150 walk the entire trail
annually. This will be true of the
American Discovery Trail as well, es-
pecially because of it proximity to
urban locations throughout the coun-
try.

The ADT, the first of the Discovery
Trails, will connect six of the national
scenic trails, 10 of the national historic
trails, 23 of the national recreational
trails and hundreds of other local and
regional trails. Until now, the element
that has been missing in order to cre-
ate a national system of ‘‘connected”
trails is that the existing trails for the
most part are not connected.

The ADT is about access. The trail
will connect people to large cities,
small towns and urban areas and to
mountains, forest, desert and natural
areas by incorporating local, regional
and national trails together.
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What makes the ADT so exciting is
the way it has already brought people
together. More than 100 organizations
along the trail’s 6,000 miles support the
effort. Each state the trail passes
through already has a volunteer coor-
dinator who leads an active ADT com-
mittee. This strong grassroots effort,
along with financial support from
Backpacker magazine, Eco USA, The
Coleman Company and others have
helped take the ADT from dream to re-
ality.

Only one more very important step
on the trail needs to be taken. Con-
gress needs to authorize the trail as
part of our National Trails System.

The American Discovery Trail begins
(or ends) with your two feet in the Pa-
cific Ocean at Point Reyes National
Seashore, just north of San Francisco.
Next are Berkeley and Sacramento be-
fore the climb to the Pacific Crest Na-
tional Scenic Trail and Lake Tahoe, in
the middle of the Sierra Nevada Moun-
tains.

Nevada will offer Historic Virginia
City, home of the Comstock Lode, the
Pony Express National Historic Trail,
Great Basin National Park with Leh-
man Caves and Wheeler Peak.

Utah will provide National Forests
and Parks along with spectacular red
rock country, until you get to Colorado
and Colorado National Monument and
its 20,445 acres of sandstone monoliths
and canyons. Then there’s Grand Mesa
over Scofield Pass, and Crested Butte,
in the heart of ski country as you fol-
low the Colorado and Continental Di-
vide Trails into Evergreen.

At Denver the ADT divides and be-
comes the Northern and Southern Mid-
west routes. The Northern Midwest
Route winds through Nebraska, Iowa,
Illinois, Indiana and Ohio. The South-
ern Midwest Route leaves Colorado and
the Air Force Academy and follows the
tracks and wagon wheel ruts of thou-
sands of early pioneers through Kansas
and Missouri as well as settlements
and historic places in Illinois, Indiana,
Kentucky until the trail joins the
Northern route in Cincinnati.

West Virginia is next, then Maryland
to the C&O Canal into Washington D.C.
The Trail passes the Mall, the White
House, the Capitol, and then heads on
to Annapolis. Finally, in Delaware, the
ADT reaches its eastern terminus at
Cape Henlopen State Park and the At-
lantic Ocean.

Between the Pacific and Atlantic
Oceans one will experience some of the
most spectacular scenery in the world,
thousands of historic sites, lakes, riv-
ers and streams of every size. The trail
offers an opportunity to discover
America from small towns, to rural
countryside, to large metropolitan
areas,

When the President signs this legisla-
tion into law, a twelve year effort will
have been achieved—the American Dis-
covery Trail will have become a re-
ality. The more people who use it, the
better.e
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By Mr. KENNEDY (for himself,
Mrs. BOXER, Mr. DURBIN, and
Mr. SCHUMER):

S. 735. A bill to protect children from
firearms violence; to the Committee on
the Judiciary.

CHILDREN’S GUN VIOLENCE PREVENTION ACT OF
1999

Mr. KENNEDY. Mr. President, it is a
privilege to join Senator BOXER, Sen-
ator DURBIN, and Senator SCHUMER in
introducing the Children’s Gun vio-
lence Prevention Act of 1999.

The continuing epidemic of gun vio-
lence involving children demands ac-
tion by Congress. The School tragedies
in Arkansas, Pennsylvania, Oregon,
Kentucky, and Mississippi in the last
year are still very much in the nation’s
mind and on the nation’s conscience.
We deplore the senseless injury and
loss of life, the families torn apart, and
the communities in fear.

Sadly and tragically, the horrific
shootings of last year do not tell the
whole story. The fact is: We are losing
13 children every day in this country to
gunshot wounds. Think about that—13
children die every single day because of
guns. We must do more—much more—
to prevent this senseless loss of chil-
dren’s lives.

We require aspirin bottles to be
child-proof. We know how to make
handguns child-proof too—and it is
long past time we did so.

The legislation we propose today is
an important step in meeting our re-
sponsibility for the safety of children.
We can take common sense, reasonable
steps to keep children safer from gun
violence by developing and using cut-
ting-edge technology and by educating
families and communities about pre-
venting gun violence involving chil-
dren.

This legislation will help all of us to
deal more responsibly with this fes-
tering crisis. Under this proposal, gun
owners must take responsibility for se-
curing their guns, so that children can-
not use them. Gun dealers must be
more vigilant in not selling guns and
ammunition to children. Child-proof
safety locks must be used. Other child
safety features for guns must be devel-
oped.

America does more today to regulate
the safety of toy guns than real guns—
and it is a national disgrace. Practical
steps can clearly be taken to protect
children more effectively from guns,
and to achieve greater responsibility
by parents, gun manufacturers and gun
dealers. This legislation calls for such
steps—and it deserves to be enacted
this year by this Congress.

I urge the Senate to act quickly on
this important legislation, and I look
forward to working with my colleagues
to bring it to a vote. I ask unanimous
consent that a more detailed descrip-
tion of the bill may be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, of follows:
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SUMMARY OF THE CHILDREN’S GUN VIOLENCE
PREVENTION ACT

TITLE I: THE CHILDREN’S FIREARM SAFETY ACT

The bill establishes, after 18 months, new
safety standards on the manufacture and im-
portation of handguns, requiring a child-re-
sistant trigger, a child resistant safety lock,
a magazine safety, a manual safety, and sat-
isfactory compliance with a drop test.

The bill authorizes the Consumer Product
Safety Commission to study, test, and evalu-
ate various technologies and means of mak-
ing guns more child-resistant, and to report
to Congress within 12 months on its findings.

TITLE II: CHILDREN’S FIREARM AGE LIMIT

The bill prohibits the sale of an assault
weapon to anyone under the age of 18, and in-
creases the criminal penalties for selling a
gun to a juvenile.

TITLE III: RESPONSIBILITIES OF FIREARMS
DEALERS

The bill requires the automatic revocation
of the license of any dealer found to have
willfully sold a gun to a juvenile.

It requires two forms of identification, in-
cluding one government issued, for pur-
chasers under the age of 24.

It requires gun store owners to implement
minimum safety and security standards to
prevent the theft of firearms.

TITLE IV: CHILDREN’S FIREARM ACCESS
PREVENTION

The bill imposes fines on a gun owner of up
to $10,000 if a child gains access to a loaded
firearm, and criminal penalties of up to one
year in prison if the gun is used in an act of
violence.

TITLE V: CHILDREN’S FIREARM INJURY
SURVEILLANCE

The bill authorizes $25 million over five
years to be used for the creation and imple-
mentation of a children’s firearm surveil-
lance system by the Injury Prevention Cen-
ter of the Centers for Disease Control and
Prevention.

TITLE VI: CHILDREN’S GUN VIOLENCE
PREVENTION EDUCATION

The bill creates an education program with
the help of parent-teacher organizations,
local law enforcement, and community-based
organizations. The program will teach chil-
dren what to do if they hear that a classmate
has brought a gun to school, or if they are
faced with a violent situation.

TITLE VII: CHILDREN’S FIREARM TRACKING

The bill expands the Youth Crime Gun
Interdiction Initiative and creates a grant
program for local law enforcement agencies
for the tracing of guns used in juvenile
crime.

By Mr. CHAFEE (for himself and
Mrs. FEINSTEIN):

S. 737. A bill to amend title XIX of
the Social Security Act to provide
States with options for providing fam-
ily planning services and supplies to
women eligible for medical assistance
under the Medicaid program; to the
Committee on Finance.

FAMILY PLANNING STATE FLEXIBILITY ACT

Mr. CHAFEE. Mr. President, I am
pleased today to join Senator FEIN-
STEIN in introducing the Family Plan-
ning State Flexibility Act, legislation
to give states the option to expand
their family planning coverage under
Medicaid.

Family planning reduces the rate of
unintended pregnancies and abortions
by providing women with the knowl-
edge and supplies necessary to time
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their pregnancies to protect their
health and the health of their children.
The importance of family planning is
clear. According to a study recently
published in the New England Journal
of Medicine women who wait 18 to 23
months after delivery before con-
ceiving their next child lower the risk
of adverse perinatal outcomes, includ-
ing low birth weight, pre-term birth
and small size for gestational age. In
addition, women who wait less than six
months between pregnancies are 40%
more likely to have premature
newborns and 30% to 40% more likely
to have small babies.

In addition to improving health out-
comes for childbearing women and
their children, family planning is cost
effective. Studies have found that for
every $1 of public funds invested in
family planning, $3 are saved in preg-
nancy and other related costs. This is
particularly important for the Med-
icaid Program, which currently pays
for 38% of all births in this country.

Recognizing that family planning is a
vital service to women, a 1972 amend-
ment to the Medicaid statute man-
dated inclusion of family planning
services and supplies to women who are
eligible for the program. Each state is
free to determine the specific services
and supplies provided. It is important
to note that abortions are not consid-
ered a family planner service. Congress
further noted the importance of family
planning services by requiring the fed-
eral government to reimburse states
for 90% of their family planning ex-
penditures.

Eligible women are either those with
children who have income below a
threshold set by the state or those who
are pregnant and have incomes up to
133% of poverty. States currently have
the option to raise the income limit for
pregnant women to 185% of poverty.
Women who qualify for Medicaid due to
pregnancy are currently eligible for
family planning services for six months
after delivery.

Recognizing the importance of fam-
ily planning beyond the six month
post-partum period, many states have
applied for waivers to extend their cov-
erage period or to include additional
groups of women in the program. Thir-
teen states are currently operating
under family planning waivers. Unfor-
tunately, the waiver process can be ex-
tremely cumbersome and time con-
suming, which may discourage states
from applying.

Our bill would allow states to expand
their family planning coverage to
women who earn up to 185% of poverty
without having to spend the time and
resources going through the waiver ap-
plication process. States which are cur-
rently operating under waivers allow-
ing for coverage of women who have
higher incomes would continue using
their current limit.

Family planning reduces unwanted
pregnancies and abortions, improves
the health of women and their chil-
dren, reduces welfare dependency and
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is cost effective. I am very proud of
this legislation which would provide
these vital services to increased num-
bers of low-income women. I ask unani-
mous consent that the legislation and
a congressional rationale be printed in
the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 737

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Family
Plnnning State Flexibility Act of 1999°.

SEC. 2. STATE OPTION TO PROVIDE FAMILY
PLANNING SERVICES AND SUPPLIES
TO WOMEN WITH INCOMES THAT DO
NOT EXCEED A STATE’S INCOME ELI-
GIBILITY LEVEL FOR MEDICAL AS-
SISTANCE.

(a) IN GENERAL.—Title XIX of the Social
Security Act (42 U.S.C. 1396 et seq.) is
amended—

(1) by redesignating section 1935 as section
1936; and

(2) by inserting after section 1934 the fol-
lowing:

STATE OPTION TO PROVIDE FAMILY PLANNING

SERVICES AND SUPPLIES TO CERTAIN WOMEN

“SEC. 1935. (a) IN GENERAL.—Subject to
subsections (b) and (c), a State may elect
(through a State plan amendment) to make
medical assistance described in section
1905(a)(4)(C) available to any woman whose
family income does not exceed the greater
of—

‘(1) 185 percent of the income official pov-
erty line (as defined by the Office of Manage-
ment and Budget, and revised annually in ac-
cordance with section 673(2) of the Omnibus
Budget Reconciliation Act of 1981) applicable
to a family of the size involved; or

‘“(2) the eligibility income level (expressed
as a percent of such poverty line) that has
been specified under a waiver authorized by
the Secretary or under section 1902(r)(2)), as
of October 1, 1999, for a woman to be eligible
for medical assistance under the State plan.

‘“(b) COMPARABILITY.—Medical assistance
described in section 1905(a)(4)(C) that is made
available under a State plan amendment
under subsection (a) shall not be less in
amount, duration, or scope than the medical
assistance described in that section that is
made available to any other individual under
the State plan.

“(c) MAINTENANCE OF EFFORT.—No pay-
ment shall be made under section 1903(a)(5)
for medical assistance made available under
a State plan amendment under subsection (a)
unless the State demonstrates to the satis-
faction of the Secretary that, with respect to
a fiscal year, the State share of funds ex-
pended for such fiscal year for all Federally
funded programs under which the State pro-
vides or makes available family planning
services is not less than the level of the
State share expended for such programs dur-
ing fiscal year 2000.

“(d) OPTION T0O EXTEND COVERAGE DURING A
PoOST-ELIGIBILITY PERIOD.—

‘(1) INITIAL PERIOD.—A State plan amend-
ment made under subsection (a) may provide
that any woman who was receiving medical
assistance described in section 1905(a)(4)(C)
as a result of such amendment, and who be-
comes ineligible for such assistance because
of hours of, or income from, employment,
may remain eligible for such medical assist-
ance through the end of the 6-month period
that begins on the first day she becomes so
ineligible.

“(2) ADDITIONAL EXTENSION.—A State plan
amendment made under subsection (a) may
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provide that any women who has received
medical assistance described in section
1905(a)(4)(C) during the entire 6-month period
described in paragraph (1) may be extended
coverage for such assistance for a succeeding
6-month period.”.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply to medical as-
sistance provided on and after October 1,
1999.
SEC. 3. STATE OPTION TO EXTEND THE

POSTPARTUM PERIOD FOR PROVI-

SION OF FAMILY PLANNING SERV-

ICES AND SUPPLIES.

(a) IN GENERAL.—Section 1902(e)(5) of the
Social Security Act (42 U.S.C. 1396a(e)(5)) is
amended—

(1) by striking ‘‘eligible under the plan, as
though” and inserting ‘‘eligible under the
plan—

‘“(A) as though’’;

(2) by striking the period and inserting ‘;
and”’; and

(3) by adding at the end the following:

‘“(B) for medical assistance described in
section 1905(a)(4)(C) for so long as the family
income of such woman does not exceed the
maximum income level established by the
State for the woman to be eligible for med-
ical assistance under the State plan (as a re-
sult of pregnancy or otherwise).”’.

(b) EFFECTIVE DATE.—The amendments
made by subsection (a) apply to medical as-
sistance provided on and after October 1,
1999.

RATIONALE

Congress finds that:

Each year in the United States, 3 million
pregnancies, or half of all pregnancies, are
unintended;

Contraceptives for both sexes are effective
in reducing rates of unintended pregnancy.
85 percent of sexually active women who do
not use any form of contraception will be-
come pregnant in any single year, while just
3-6 percent of women taking birth control
pills will become pregnant;

Contraceptives also help families to space
their births, improving the mothers’ health
and reducing rates of infant mortality and
low birthweight;

By helping to plan pregnancies, contracep-
tives help parents participate in the work-
force and support themselves and their fami-
lies;

By reducing rates of unintended preg-
nancy, contraceptives help reduce the need
for abortion;

Family planning is cost effective: for every
$1 invested in family planning, $3 are saved
in pregnancy and other related costs;

Many low-income individuals in need of
family planning do not qualify for Medicaid
because they fail to meet stringent eligi-
bility requirements;

Medicaid currently pays for 38 percent of
all births in this country;

Medicaid provides family planning to
many low-income women for only 60 days
following a delivery, risking unintended
pregnancies that jeopardize the health of
women and their children;

In light of the significant health risks to
women and children resulting from very
short intervals between births, the Institute
of Medicine recommends that Medicaid cov-
erage of family planning should be extended
to two years following a birth.

Currently, states can only extend Medicaid
family planning services to larger popu-
lations of low-income individuals by apply-
ing to the federal government for a waiver,
which can be a cumbersome and time con-
suming process;

Under current law, states have the option
to cover pregnant women up to 185% of the
federal poverty level without a waiver, but
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states must get a waiver to provide family
planning services to women with the same
income who are trying to prevent pregnancy.
Non-pregnant women should be put on parity
with pregnant women with regard to cov-
erage of family planning services.

e Mrs. FEINSTEIN. Mr. President,
today I am introducing a bill with Sen-
ator CHAFEE to enable states to extend
family planning services without get-
ting a federal waiver from the U.S. De-
partment of Health and Human Serv-
ices.

Under our bill, states could do two
things they cannot do under current
law without the waiver of federal rules:

(1) States could expand by income
level coverage for family planning
services to ‘‘near-poor’” women, women
whose incomes are slightly above the
currently allowed levels; and

(2) States could provide family plan-
ning for more than 60 days after a
woman delivers a baby.

Our bill will enable states to auto-
matically take these two steps without
getting a federal waiver.

Every year in this country, there are
3 million pregnancies, half of which are
unintended. To a poor woman, strug-
gling to find a job, keep a job, or pro-
vide for the children she already has,
an unplanned pregnancy can be dev-
astating. In an effort to reduce unin-
tended pregnancies, Medicaid provides
a higher federal matching rate (90 per-
cent, instead of the roughly 50 percent,
in federal funds) for family planning
services. This bill can further enhance
these goals by preventing pregnancies
and by helping women plan their preg-
nancies.

In addition, family planning saves
money. Ironically, under current law,
the group of women whom this bill cov-
ers become eligible for Medicaid once
they are pregnant, so Medicaid then
pays for their prenatal care, their de-
livery and 60 days of family planning
following delivery. Medicaid pays for 38
percent of all births in the United
States. Studies show that for every
$1.00 invested in family planning, $3.00
are saved in pregnancy and health-re-
lated costs. Recognizing the value of
expanding family planning services, 13
states have received waivers to make
the expansions and California has ap-
plied for one.

It is my hope that the bill we intro-
duce today can improve the health of
women and their children by reducing
unwanted pregnancies, welfare depend-
ency, the incidence of abortion, the in-
cidence of low-birth weight babies and
the incidence of infant mortality. I
urge my colleagues to support this leg-
islation.e

By Mr. MURKOWSKI (for himself
and Mr. CAMPBELL):

S. 739. A bill to amend the American
Indian Trust Fund Management Re-
form Act to direct the Secretary of the
Interior to contract with qualified fi-
nancial institutions for the investment
of certain trust funds, and for other
purposes; to the Committee on Indian
Affairs.
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AMENDMENT TO INDIAN TRUST FUND
MANAGEMENT REFORM ACT OF 1994

Mr. MURKOWSKI. Mr. President, I
rise today to introduce an amendment
to the Indian Trust Fund Management
Reform Act of 1994 to provide Indian
Tribal Trust fund beneficiaries the op-
tion of having their trust funds man-
aged according to their wishes, which
could add measurably to the value of
their trust funds. For individual Indian
trust fund beneficiaries, the legislation
would allow them to earn greater re-
turns through government-regulated
trust departments than allowed by cur-
rent law.

This bill is an outgrowth of a joint
hearing held March 3rd of this year by
the Senate Committees on Indian Af-
fairs and Energy & Natural Resources
to investigate the Department of Inte-
rior’s efforts to reform the trust man-
agement systems for individual Indians
and Indian Tribes.

The Secretary of the Interior, on be-
half of the U.S. government, acts as
the trustee for some 1,500 tribal trust
funds for 338 Indian tribes with assets
of $2.6 billion. He performs a similar
service for 300,000 individual Indian ac-
counts totaling some $500 million. For
well over 100 years, these accounts
have been in severe disarray, and in my
mind, recent reform efforts under the
Indian Trust Fund Management Act
show few tangible signs of improve-
ment.

Funds are unaccounted for, paper-
work is missing, and Indians are uncer-
tain about the accuracy of the amounts
reported in their trust accounts. Re-
cent newspaper reports tell of an ongo-
ing inability or unwillingness on the
part of the Departments of the Interior
and Treasury to comply with requests
from the U.S. District Court to produce
documents relating to a small number
of trust accounts. The Chairman of the
Senate Committee on Indian Affairs,
Senator BEN NIGHTHORSE CAMPBELL,
has shown an unflagging commitment
to ensure that the Indian trust fund de-
bacle is cleaned up and put upon a
sound footing for the Indian bene-
ficiaries whose only sin has been to
trust the word of the Federal Govern-
ment.

While I look forward to working with
Chairman CAMPBELL on his efforts to
compel the Department of the Interior
to institute the reforms necessary to
come to grips with the ongoing prob-
lems of the Indian trust fund manage-
ment, this bill is not designed to tackle
that daunting task.

This will would grant Indian Tribes
the option of having their funds treat-
ed the same way trust beneficiaries’
funds are treated by prudent bank
trust departments throughout this na-
tion. Presently, federal law prohibits
the Office of Trust Management from
investing Indian trust funds in any-
thing other than government-guaran-
teed instruments. This severely limits
the rate of return Indians receive, to
the point that they receive the lowest
rate of return of any trust beneficiaries
in the country.
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Virtually all other trust funds in the
country are managed under the ‘‘pru-
dent investor’ rule, which, when cou-
pled with government regulation of
trust departments, ensures that trust
funds are managed conservatively but
wisely for the long term best interests
of the trust beneficiary.

The express prohibition against in-
vestment of Indian trust funds in all
but government-guaranteed instru-
ments has a dual effect on America’s
first—and poorest—residents. First, it
restricts the growth of their trust
funds. Second, it means that Indian
trust funds will not be available for in-
vestment in Indian Country.

Under my proposal, the Secretary of
the Interior, working with the Comp-
troller of the Currency, would contract
with qualified financial institutions
that are regulated by a federal bank
regulatory agency for the investment
of funds managed for Indian Tribes and
individuals. Tribes would still have the
option of keeping their money in gov-
ernment-guaranteed low-yield instru-
ments if they so choose.

Those funds invested with govern-
ment-regulated trust institutions
would be managed according to the
prudent investor rules governing all
other trusts throughout the country.
The U.S. government would still act as
the guarantor of those funds through
its regulatory and enforcement mecha-
nisms. Because stated balances of trust
funds may not be accurate due to his-
torical mismanagement, the legisla-
tion is intended to ensure that if In-
dian trust funds are managed by pri-
vate financial institutions, possible
claims against the government for ac-
curate balances are not extinguished.

Moreover, the Secretary would be di-
rected, in the selection of a qualified fi-
nancial institution, to comply with the
Buy-Indian Act (256 U.S.C. 47). This
would mean that if qualified Indian-
owned financial institutions were prop-
erly regulated and certified, invest-
ment of Indian trust funds could act as
investment capital for expanding eco-
nomic opportunities in Indian country.

It is my hope that through the suc-
cessful implementation of this legisla-
tion, we will see Indian people finally
getting a fair return on their dollars,
which might very well be generated
from new enterprises via investments
of their own monies. The American
dream should not be allowed to be con-
tinued to be denied to the First Ameri-
cans.

Mr. President, the Secretary of the
Interior, is not an investment banker.
There are a variety of things that the
federal government does not do well,
and the management of trust funds is
one of them. We have financial institu-
tions that are regulated and who have
the experience of managing large trust
funds. We have a large body of law gov-
erning the fiduciary responsibility of
trustees. It is long past time for the
Secretary to focus on the accounting of
receipts and let those who know some-
thing about investments handle the ac-
tual management of these trust funds.
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The present situation simply perpet-
uates the cycle of dependence for too
many tribes and denies them the same
reasonable expectation of return that
all non-Indian trust beneficiaries have
a right to expect.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 739

Be it enacted by the Senate and the House of
Representatives of the United States of America
in Congress assembled,

That the American Indian Trust Fund
Management Reform Act (108 Stat. 4239, 25
U.S.C. 4041), as amended, is further amended
by adding a new Title V as follows:

TITLE V—-INVESTMENT OF FUNDS—
TRIBAL OPTIONS
SEC. 501. TRIBAL OPTIONS.

(a) Within one year from the date of enact-
ment of this title, the Secretary, with the
advice and assistance of the Comptroller of
the Currency, shall contract with qualified
financial institutions that are regulated by a
federal bank regulatory agency for the in-
vestment of all funds presently managed in
trust status for Indian tribes and individual
Indians by the United States, unless:

(1) the tribe whose money is held in trust
requests in writing that the funds continue
to be invested by the Department of the In-
terior, or

(2) contracting of the particular fund
would be inconsistent with the United
States’ trust responsibility or would con-
travene any provision of law specifically re-
lated to that particular fund.

(b) The Secretary shall afford a tribe an
opportunity to designate in writing a quali-
fied financial institution to manage its
funds. Unless a tribe designates a specific in-
stitution, the Secretary shall comply with
the provisions of the Buy-Indian Act (25
U.S.C. 47) in the selection of a qualified fi-
nancial institution pursuant to this title.

(c) Any contract entered into pursuant to
this section shall, at a minimum, include
provisions acceptable to the Secretary that
will:

(1) direct that all funds are invested in a
manner consistent with the requirements of
the prudent investor rule applicable to the
financial institution, the fiduciary responsi-
bility of the institution, and the trust re-
sponsibility of the Secretary;

(2) within the requirements of paragraph
(1), permit tribes to direct the financial in-
stitution regarding the kinds of instruments
for investment;

(3) subject to the provisions of paragraphs
(1) and (2), encourage the investment of
funds in ways that directly benefit the af-
fected tribe and Indian community;

(4) require that the financial institution be
liable for any financial losses incurred by the
trust beneficiary as a result of its failure to
comply with the terms of its contract, the
investment instructions provided by the
tribe, its general fiduciary obligation, or the
prudent investor rule;

(5) insure that the financial institution
carry sufficient insurance or other surety
satisfactory to the Secretary to compensate
the trust beneficiary in connection with any
liability and the Secretary in the event of a
subrogation under subsection (d);

(6) allow the financial institution to re-
cover its reasonable costs incurred in invest-
ing trust funds in investment instruments
that are 100% guaranteed by the United
States and be compensated for investing
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trust funds in other investment instruments
by charging a commercially reasonable fee,
approved by the Secretary, that shall be de-
ducted from the corpus of the trust funds in
the same manner as for private investors.

(d) No provision of this title, nor any ac-
tion taken pursuant thereto, shall in any
way diminish the trust responsibility of the
United States for any funds presently man-
aged in trust status or to the tribes or indi-
vidual Indians who are the beneficial owners
of such funds. The Secretary shall remain re-
sponsible for any losses incurred by a trust
beneficiary for which a financial institution
is liable under paragraph (c)(4) but shall be
entitled to subrogation of any claim to the
extent the beneficiary receives compensation
from the United States.

(e) Any amounts transferred shall not re-
sult in the closure of the account in question
and the Secretary shall be obligated to con-
tinue efforts to determine whether the ac-
count balance is accurate, including efforts
to identify and secure documentation sup-
porting such accounting balance.

Mr. CAMPBELL. Mr. President,
today I am pleased to join my col-
league Senator MURKOWSKI as an origi-
nal co-sponsor of legislation to amend
the American Indian Trust Fund Man-
agement Reform Act of 1994. This is the
first step in reforming the way Indian
trust funds are managed and invested
for the benefit of the Indian tribes and
their citizens.

On March 3, 1999, the Committee on
Indian Affairs and the Committee on
Energy and Natural Resources held a
joint hearing on trust fund manage-
ment practices in the Department of
the Interior.

We held the hearing because the Sec-
retary of the Interior issued an order in
January that I believe undermined the
authority of the Special Trustee for
American Indians and violated the
spirit and letter of the 1994 Act.

Nothing at the hearing changed my
mind. As a result, I proposed an amend-
ment to the FY 1999 Supplemental Ap-
propriations bill to suspend the imple-
mentation of this order while we sort
out the legitimacy and effectiveness of
ongoing trust management reforms
within the Department. This should be
done through legislation and congres-
sional oversight, not secretarial orders
drafted with no tribal input.

Today’s bill is the next step. It will
enable Congress, Indian tribes, and the
Administration to begin the difficult
task of undoing 100 years of mis-
management and neglect by the United
States.

Most Americans are unfamiliar with
this issue so let me describe what we
are talking about. Beginning in 1849,
the federal government, as trustee for
the tribes, built a system to identify
and track Indian land holdings, land
leases, income from those leases, and
other Indian assets, and created ‘‘trust
funds” to be managed for the benefit of
their Indian beneficiaries.

Over the years, the United States has
failed to keep track of the funds and
the documents supporting the funds. In
addition, the Department is prevented
by law from investing these funds in
anything other than U.S.-guaranteed
investments which bring returns much
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lower than what is possible in the open
market. For these reasons, the trustee
has failed to adequately maintain this
system and to maximize returns on in-
vestment, with Indians as the predict-
able losers once again. These facts
raise the question of whether the fed-
eral government is the appropriate
place for these accounts.

The money in these accounts, or that
is supposed to be in these trust fund ac-
counts, is Indian money that has been
entrusted to the United States. It is
not federal money. There are billions
of dollars at stake: in 1997, the Depart-
ment’s Tribal Reconciliation Project
stated that it was unable to reconcile
some $2.4 billion in tribal funds.

For Indians that means they have no
access to the money and do not receive
the benefit from their own money.

There are at least three major as-
pects to the problem. First, efforts by
the Department to identify and gather
all documentation to determine accu-
rate trust fund balances; second, the ef-
forts to put in place new computers
and management systems; and third,
the need to provide Indian tribes with
the flexibility to maximize the return
on fund investments in the interim as
the first two initiatives continue.

This legislation is aimed at the third
of these problems. As the Committees
work to fix the mistakes of the past,
we can give tribes the flexibility and
freedom to invest their money in the
financial instruments they choose.
This legislation will allow Indian
tribes the option to leave their funds
with the Department for management
and investment or to transfer the funds
to qualified financial institutions, in-
cluding Indian-owned banks, in order
to receive competitive returns on in-
vestment.

The bill will direct the Secretary of
Interior to consult with the nation’s
top banker, the Comptroller of the Cur-
rency, in negotiating contracts with
federally-approved financial institu-
tions for the investment of funds now
managed by the United States.

Let me be clear: tribes are not re-
quired to move their accounts into the
private market. It is an option.

This bill does not represent a ‘‘sur-
render” in the efforts to find the miss-
ing funds and documents. In fact, just
the opposite. Under the bill, the Sec-
retary is obligated to continue to
search for documents that will give a
more accurate account balance to the
tribes.

That brings up another troubling
issue—the possibility that some docu-
ments will never be found. It is bad
enough that some have been perma-
nently lost due to neglect. But a story
in today’s Washington Times raises the
possibility that, even worse, some doc-
uments may have been purposely de-
stroyed. The story says that the plain-
tiffs suing the government over trust
funds mismanagement have given the
judge affidavits accusing Interior De-
partment officials of destroying trust
fund documents to conceal them from
the court.
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If this is true, it would be the worst
violation of the trust responsibility in
decades.

I should point out that this bill is the
first, not the last, word on our efforts
to clean up the trust funds mess and to
give Indians the chance to take risks,
generate higher rates of returns, and
bring economic opportunities where
none now exist. Also, this bill is sub-
ject to change. I welcome input from
Indian Country as we work to perfect
it.

As Chairman of the Committee on In-
dian Affairs, I am committed to work-
ing with and assisting the tribes in the
many reforms that are necessary to
bring increased hope and opportunities
to their communities.

I urge my colleagues to join Senator
MURKOWSKI and me in bringing real re-
form and real change to Indian trust
funds management. After 150 years, it’s
about time we think and act boldly to
bring this sad chapter in American his-
tory to a close.

Mr. President, I ask unanimous con-
sent that a Washington Times article
be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

[From the Washington Times, Mar. 25, 1999]
INTERIOR OFFICIALS ACCUSED OF DESTROYING
INDIAN RECORDS
(By Jerry Seper)

Interior Department officials who told a
federal judge they could not find records de-
scribing the department’s oversight of Amer-
ican Indian trust funds have been accused in
sworn affidavits of destroying the documents
to conceal then from the court.

U.S. District Judge Royce C. Lamberth,
who held Interior Secretary Bruce Babbitt in
contempt last month for not turning over
the records in a lawsuit, ordered hearings on
the accusations yesterday after being told
Tuesday the documents had been delib-
erately destroyed.

The suspected destruction was outlined in
the affidavits given to the judge during a
status hearing in a lawsuit brought by the
Native American Rights Fund. The affida-
vits, brought by some of the many plaintiffs,
were later ordered sealed pending yester-
day’s hearing, although that hearing—held
in the judge’s chambers—was scheduled to
resume today.

The suit by the Rights Fund, which rep-
resents several Indian tribes involved in the
trust fund, accuses the Interior and Treasury
departments of mismanaging trust fund
monies.

In November, Judge Lamberth ordered the
departments to produce canceled checks and
other documents showing the status of the
trust fund, which involves more than 300,000
individual accounts and 2,000 tribal accounts.
The departments oversee the receipt of
money from land settlements, royalties and
payments by companies that use Indian land.

The judge sought the records to allow at-
torneys for the Rights Fund to prepare for
trial. The departments have never complied,
giving the judge several reasons for the
delay—including an Interior claim that some
of the records were so tainted by rodent
droppings in a New Mexico warehouse that
to disturb them would put department offi-
cials at a health risk.

Interior officials have been unable to
verify how much cash has been collected. An
audit by the Arthur Andersen accounting
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firm said the Bureau of Indian Affairs cannot
account for $2.4 billion in trust funds.

During a hearing March 3 before the Sen-
ate Indian Affairs Committee and the Senate
Energy and Natural Resources Committee,
Mr. Babbitt promised to correct the situa-
tion. “You’ll be the judge. I will do my
best,”” Mr. Babbitt said when asked what he
intended to do about mismanagement by the
BIA.

Special trustee Paul Homan, assigned to
oversee the fund, resigned in January. He
said Mr. Babbitt stripped him of the author-
ity he needed to do the job and that he was
blocked by Interior officials who sought to
undermine congressionally ordered reforms
with continual rejections of his requests for
money and manpower.

Mr. Homan said the department could ‘‘no
longer be trusted to keep and produce trust
records.” He urged the accounts be assigned
to an independent agency.

Mr. Babbitt ordered a reorganization and
requested more funding for next year. He
also said a new accounting system was ex-
pected to be in place by the end of the year.

But acting special trustee Thomas Thomp-
son said in a confidential memo last year
that he was ‘‘grateful” he did not run the
program. He outlined many concerns he had
about an inability to implement the Trust
Fund Management Reform Act of 1994. The
act directs the department to oversee the
fund and provide the necessary budget to do
the job.

Mr. Thompson’s memo was written before
his appointment as Mr. Homan’s successor.
He has since told the Indian Affairs Com-
mittee that trust funds were being properly
administered and that the program was suffi-
ciently funded.

In a letter to Mr. Babbitt last week, Re-
publication Sens. Ben Nighthorse Campbell
of Colorado and Sen. Frank H. Murkowski of
Alaska, chairman of the Energy and Natural
Resources Committee, said they were con-
cerned that Mr. Thompson appeared willing
to endorse a process he had criticized.

‘“‘Before our committees, you vigorously
testified about your commitment to clean up
the trust fund fiasco,” they wrote to Mr.
Babbitt. ‘“We are not encouraged, however,
when only hours after the hearing, your
hand-picked acting trustee seems to reverse
himself on an issue critical to the success of
this effort.”

They said if the many problems Mr.
Thompson’s memo described had been cor-
rected, Mr. Babbitt should list the improve-
ments to the committees.

By Mr. CRAIG (for himself, Mr.
CRAPO, Mr. BURNS, and Mr.
GRAMS): S. 740. A bill to amend
the Federal Power Act to im-
prove the hydroelectric licens-
ing process by granting the
Federal Energy Regulatory
Commission statutory author-
ity to better coordinate partici-
pation by other agencies and
entities, and for other purposes;
to the Committee on Energy
and Natural Resources.

HYDROELECTRIC LICENSING PROCESS

IMPROVEMENT ACT OF 1999

Mr. CRAIG. Mr. President, the bill I
introduce is the Hydroelectric Licens-
ing Process Improvement Act of 1999.
As its title suggests, the purpose of the
bill is to improve the process by which
non-federal hydroelectric projects are
licensed by the Federal Energy Regu-
latory Commission.

I introduced a similar bill late in the
106th Congress after hearings on this
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issue in both the House and Senate.
Hydropower represents ten percent of
the energy produced in the United
States, and approximately 85% of all
renewable energy generation. This, Mr.
President, is a significant portion of
our nation’s electricity, produced with-
out air pollution or greenhouse gas
emissions, and it is accomplished at
relatively low cost.

The Commission for many years
since its creation in 1920, controlled
our nation’s water power potential
with uncompromising authority. How-
ever, since 1972, a number of environ-
mental statutes, amendments to the
Federal Power Act, Commission regu-
lations, licensing and policy decisions,
and several critical court decisions, has
made the Commission’s licensing proc-
ess extremely costly, time consuming,
and, at times, arbitrary. Indeed, the
current Commission licensing program
is burdened with mixed mandates and
redundant bureaucracy and prone to
gridlock and litigation.

Under current law, several federal
agencies are required to set conditions
for licenses without regard to the ef-
fects those conditions have on project
economics, energy benefits, impacts on
greenhouse gas emissions and values
protected by other statutes and regula-
tions. Far too often we have agencies
fighting agencies and issuing incon-
sistent demands.

The consequent delays in processing
hydropower applications result in sig-
nificant business costs and lost capac-
ity. For example, according to a Sep-
tember 1997 study of the U.S. Depart-
ment of Energy, since 1987, of 52 peak-
ing projects relicensed by the Commis-
sion, four projects increased capacity,
and 48 decreased capacity. In simple
terms, those 48 projects became less
productive as a result of the reli-
censing process at the Commission
than they were prior to relicensing.
Ninety-two percent of the peaking
projects since 1987 lost capacity.

In addition, faced with the uncertain-
ties currently plaguing the relicensing
process, some existing licensees are
contemplating abandonment of their
projects. This is of concern to the na-
tion because two-thirds of all non-fed-
eral hydropower capacity is up for reli-
censing in the next fifteen years. By
the year 2010, 220 projects will be sub-
ject to the relicensing process.

Publicly owned hydropower projects
constitute nearly 50% of the total ca-
pacity that will be up for renewal. The
problems resulting in lost capacity,
coupled with the momentous changes
occurring in the electricity industry
and the increasing need for emissions
free sources of power, all underscore
the need for Congressional action to re-
form hydroelectric licensing.

Moreoever, the loss of a hydropower
project means more than the loss of
clean, efficient, renewable electric
power. Hydropower projects provide
drinking water, flood control, fish and
wildlife habitat, irrigation, transpor-
tation, environmental enhancement
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funding and recreation benefits. Also,
due to its unique load-following capa-
bility, peaking capacity and voltage
stability attributes, hydropower plays
a critical role in maintaining our na-
tion’s reliable electric service.

My bill, which is currently co-spon-
sored by fellow Idahoan Senator MIKE
CrRAPO, and Senators CONRAD BURNS
and RoD GRAMS, will remedy the ineffi-
cient and complex Commission licens-
ing process by ensuring that federal
agencies involved in the process act in
a timely and accountable manner.

My bill does not change or modify
any existing environmental laws, nor
remove regulatory authority from var-
ious agencies. It does not call for the
repeal of mandatory conditioning au-
thority of appropriate federal agencies.
Rather, it requires participating agen-
cies to consider, and be accountable
for, the full effects of their actions be-
fore imposing mandatory conditions on
a Commission issued license.

It is clear to me and many of my col-
leagues here in the Senate that hydro-
power is at risk. Clearly, one of the
most important tasks for energy pol-
icymakers in the 21st Century is to de-
velop an energy strategy that will en-
sure an adequate supply of reasonably
priced, reliable energy to all American
consumers in an environmentally re-
sponsible manner. The relicensing of
non-federal hydropower can and should
continue to be an important and viable
element in this strategy.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 740

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Hydro-
electric Licensing Process Improvement Act
of 1999,

SEC. 2. FINDINGS.

Congress finds that—

(1) hydroelectric power is an irreplaceable
source of clean, economic, renewable energy
with the unique capability of supporting reli-
able electric service while maintaining envi-
ronmental quality;

(2) hydroelectric power is the leading re-
newable energy resource of the United
States;

(3) hydroelectric power projects provide
multiple benefits to the United States, in-
cluding recreation, irrigation, flood control,
water supply, and fish and wildlife benefits;

(4) in the next 15 years, the bulk of all non-
Federal hydroelectric power capacity in the
United States is due to be relicensed by the
Federal Energy Regulatory Commission;

(5) the process of licensing hydroelectric
projects by the Commission—

(A) does not produce optimal decisions, be-
cause the agencies that participate in the
process are not required to consider the full
effects of their mandatory and recommended
conditions on a license;

(B) is inefficient, in part because agencies
do not always submit their mandatory and
recommended conditions by a time certain;

(C) is burdened by uncoordinated environ-
mental reviews and duplicative permitting
authority; and
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(D) is burdensome for all participants and
too often results in litigation; and

(6) while the alternative licensing proce-
dures available to applicants for hydro-
electric project licenses provide important
opportunities for the collaborative resolu-
tion of many of the issues in hydroelectric
project licensing, those procedures are not
appropriate in every case and cannot sub-
stitute for statutory reforms of the hydro-
electric licensing process.

SEC. 3. PURPOSE.

The purpose of this Act is to achieve the
objective of relicensing hydroelectric power
projects to maintain high environmental
standards while preserving low cost power
by—

(1) requiring agencies to consider the full
effects of their mandatory and recommended
conditions on a hydroelectric power license
and to document the consideration of a
broad range of factors;

(2) requiring the Federal Energy Regu-
latory Commission to impose deadlines by
which Federal agencies must submit pro-
posed mandatory and recommended condi-
tions to a license; and

(3) making other improvements in the li-
censing process.

SEC. 4. PROCESS FOR CONSIDERATION BY FED-
ERAL AGENCIES OF CONDITIONS TO
LICENSES.

(a) IN GENERAL.—Part I of the Federal
Power Act (16 U.S.C. 791a et seq.) is amended
by adding at the end the following:

“SEC. 32. PROCESS FOR CONSIDERATION BY FED-
ERAL AGENCIES OF CONDITIONS TO
LICENSES.

‘‘(a) DEFINITIONS.—In this section:

‘(1) CoNDITION.—The term ‘condition’
means—

‘“(A) a condition to a license for a project
on a Federal reservation determined by a
consulting agency for the purpose of the first
proviso of section 4(e); and

‘(B) a prescription relating to the con-
struction, maintenance, or operation of a
fishway determined by a consulting agency
for the purpose of the first sentence of sec-
tion 18.

‘“(2) CONSULTING AGENCY.—The term ‘con-
sulting agency’ means—

‘“(A) in relation to a condition described in
paragraph (1)(A), the Federal agency with re-
sponsibility for supervising the reservation;
and

‘“(B) in relation to a condition described in
paragraph (1)(B), the Secretary of the Inte-
rior or the Secretary of Commerce, as appro-
priate.

“(b) FACTORS T0 BE CONSIDERED.—

‘(1) IN GENERAL.—In determining a condi-
tion, a consulting agency shall take into
consideration—

““(A) the impacts of the condition on—

‘(i) economic and power values;

‘“(ii) electric generation capacity and sys-
tem reliability;

‘“(iii) air quality (including consideration
of the impacts on greenhouse gas emissions);
and

‘“(iv) drinking, flood control, irrigation,
navigation, or recreation water supply;

‘““(B) compatibility with other conditions
to be included in the license, including man-
datory conditions of other agencies, when
available; and

“(C) means to ensure that the condition
addresses only direct project environmental
impacts, and does so at the lowest project
cost.

““(2) DOCUMENTATION.—

‘“(A) IN GENERAL.—In the course of the con-
sideration of factors under paragraph (1) and
before any review under subsection (e), a
consulting agency shall create written docu-
mentation detailing, among other pertinent
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matters, all proposals made, comments re-
ceived, facts considered, and analyses made
regarding each of those factors sufficient to
demonstrate that each of the factors was
given full consideration in determining the
condition to be submitted to the Commis-
sion.

‘(B) SUBMISSION TO THE COMMISSION.—A
consulting agency shall include the docu-
mentation under subparagraph (A) in its sub-
mission of a condition to the Commission.

““(c) SCIENTIFIC REVIEW.—

‘(1) IN GENERAL.—Each condition deter-
mined by a consulting agency shall be sub-
jected to appropriately substantiated sci-
entific review.

‘“(2) DATA.—For the purpose of paragraph
(1), a condition shall be considered to have
been subjected to appropriately substan-
tiated scientific review if the review—

““(A) was based on current empirical data
or field-tested data; and

‘(B) was subjected to peer review.

¢(d) RELATIONSHIP TO IMPACTS ON FEDERAL
RESERVATION.—In the case of a condition for
the purpose of the first proviso of section
4(e), each condition determined by a con-
sulting agency shall be directly and reason-
ably related to the impacts of the project
within the Federal reservation.

‘‘(e) ADMINISTRATIVE REVIEW.—

(1) OPPORTUNITY FOR REVIEW.—Before sub-
mitting to the Commission a proposed condi-
tion, and at least 90 days before a license ap-
plicant is required to file a license applica-
tion with the Commission, a consulting
agency shall provide the proposed condition
to the license applicant and offer the license
applicant an opportunity to obtain expedited
review before an administrative law judge or
other independent reviewing body of—

““(A) the reasonableness of the proposed
condition in light of the effect that imple-
mentation of the condition will have on the
energy and economic values of a project; and

‘(B) compliance by the consulting agency
with the requirements of this section, in-
cluding the requirement to consider the fac-
tors described in subsection (b)(1).

¢“(2) COMPLETION OF REVIEW.—

‘““(A) IN GENERAL.—A review under para-
graph (1) shall be completed not more than
180 days after the license applicant notifies
the consulting agency of the request for re-
view.

‘(B) FAILURE TO MAKE TIMELY COMPLETION
OF REVIEW.—If review of a proposed condition
is not completed within the time specified by
subparagraph (A), the Commission may treat
a condition submitted by the consulting
agency as a recommendation is treated
under section 10(j).

‘“(3) REMAND.—If the administrative law
judge or reviewing body finds that a pro-
posed condition is unreasonable or that the
consulting agency failed to comply with any
of the requirements of this section, the ad-
ministrative law judge or reviewing body
shall—

‘“(A) render a decision that—

‘‘(i) explains the reasons for a finding that
the condition is unreasonable and may make
recommendations that the administrative
law judge or reviewing body may have for
the formulation of a condition that would
not be found unreasonable; or

‘‘(ii) explains the reasons for a finding that
a requirement was not met and may describe
any action that the consulting agency
should take to meet the requirement; and

“(B) remand the matter to the consulting
agency for further action.

‘“(4) SUBMISSION TO THE COMMISSION.—Fol-
lowing administrative review under this sub-
section, a consulting agency shall—

‘“(A) take such action as is necessary to—

‘(i) withdraw the condition;
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“‘(ii) formulate a condition that follows the
recommendation of the administrative law
judge or reviewing body; or

‘“(iii) otherwise comply with this section;
and

‘(B) include with its submission to the
Commission of a proposed condition—

‘(i) the record on administrative review;
and

‘‘(ii) documentation of any action taken
following administrative review.

¢“(f) SUBMISSION OF FINAL CONDITION.—

‘(1) IN GENERAL.—After an applicant files
with the Commission an application for a li-
cense, the Commission shall set a date by
which a consulting agency shall submit to
the Commission a final condition.

‘(2) LIMITATION.—Except as provided in
paragraph (3), the date for submission of a
final condition shall be not later than 1 year
after the date on which the Commission
gives the consulting agency notice that a li-
cense application is ready for environmental
review.

‘(3) DEFAULT.—If a consulting agency does
not submit a final condition to a license by
the date set under paragraph (1)—

‘‘(A) the consulting agency shall not there-
after have authority to recommend or estab-
lish a condition to the license; and

‘(B) the Commission may, but shall not be
required to, recommend or establish an ap-
propriate condition to the license that—

‘(i) furthers the interest sought to be pro-
tected by the provision of law that author-
izes the consulting agency to propose or es-
tablish a condition to the license; and

‘“(ii) conforms to the requirements of this
Act.

‘(4) EXTENSION.—The Commission may
make 1 extension, of not more than 30 days,
of a deadline set under paragraph (1).

‘‘(g) ANALYSIS BY THE COMMISSION.—

‘(1) ECONOMIC ANALYSIS.—The Commission
shall conduct an economic analysis of each
condition submitted by a consulting agency
to determine whether the condition would
render the project uneconomic.

‘“(2) CONSISTENCY WITH THIS SECTION.—In
exercising authority under section 10(j)(2),
the Commission shall consider whether any
recommendation submitted under section
10(j)(1) is consistent with the purposes and
requirements of subsections (b) and (c) of
this section.

““(h) COMMISSION DETERMINATION ON EFFECT
OF CONDITIONS.—When requested by a license
applicant in a request for rehearing, the
Commission shall make a written determina-
tion on whether a condition submitted by a
consulting agency—

‘(1) is in the public interest, as measured
by the impact of the condition on the factors
described in subsection (b)(1);

‘(2) was subjected to scientific review in
accordance with subsection (c);

““(3) relates to direct project impacts with-
in the reservation, in the case of a condition
for the first proviso of section 4(e);

‘“(4) is reasonable;

‘“(6) is supported by substantial evidence;
and

‘(6) is consistent with this Act and other
terms and conditions to be included in the li-
cense.”’.

(b) CONFORMING AND TECHNICAL AMEND-
MENTS.—

(1) SECTION 4.—Section 4(e) of the Federal
Power Act (16 U.S.C. 797(e)) is amended—

(A) in the first proviso of the first sentence
by inserting after ‘‘conditions’ the fol-
lowing: ‘¢, determined in accordance with
section 32,”’; and

(B) in the last sentence, by striking the pe-
riod and inserting ‘‘(including consideration
of the impacts on greenhouse gas emis-
sions)’’.
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(2) SECTION 18.—Section 18 of the Federal
Power Act (16 U.S.C. 811) is amended in the
first sentence by striking ‘‘prescribed by the
Secretary of Commerce’ and inserting ‘‘pre-
scribed, in accordance with section 32, by the
Secretary of the Interior or the Secretary of
Commerce, as appropriate’.

SEC. 5. COORDINATED ENVIRONMENTAL REVIEW
PROCESS.

Part I of the Federal Power Act (16 U.S.C.
T91a et seq.) (as amended by section 3) is
amended by adding at the end the following:
“SEC. 33. COORDINATED ENVIRONMENTAL RE-

VIEW PROCESS.

‘“(a) LEAD AGENCY RESPONSIBILITY.—The
Commission, as the lead agency for environ-
mental reviews under the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et
seq.) for projects licensed under this part,
shall conduct a single consolidated environ-
mental review—

‘(1) for each such project; or

‘(2) if appropriate, for multiple projects lo-
cated in the same area

““(b) CONSULTING AGENCIES.—In connection
with the formulation of a condition in ac-
cordance with section 32, a consulting agen-
cy shall not perform any environmnental re-
view in addition to any environmental re-
view performed by the Commission in con-
nection with the action to which the condi-
tion relates.

““(c) DEADLINES.—

‘(1) IN GENERAL.—The Commission shall
set a deadline for the submission of com-
ments by Federal, State, and local govern-
ment agencies in connection with the prepa-
ration of any environmental impact state-
ment or environmental assessment required
for a project.

‘“(2) CONSIDERATIONS.—In setting a deadline
under paragraph (1), the Commission shall
take into consideration—

‘‘(A) the need of the license applicant for a
prompt and reasonable decision;

“(B) the resources of interested Federal,
State, and local government agencies; and

‘“(C) applicable statutory requirements.”’.
SEC. 6. STUDY OF SMALL HYDROELECTRIC

PROJECTS.

(a) IN GENERAL.—Not later than 18 months
after the date of enactment of this Act, the
Federal Energy Regulatory Commission
shall submit to the Committee on Energy
and Natural Resources of the Senate and the
Committee on Commerce of the House of
Representatives a study of the feasibility of
establishing a separate licensing procedure
for small hydroelectric projects.

(b) DEFINITION OF SMALL HYDROELECTRIC
PROJECT.—The Commission may by regula-
tion define the term ‘‘small hydroelectric
project’ for the purpose of subsection (a), ex-
cept that the term shall include at a min-
imum a hydroelectric project that has a gen-
erating capacity of 5 megawatts or less.

By Mr. GRAHAM (for himself,

Mr. GRASSLEY, Mr. BAUCUS, Mr.

HATCH, Mr. BREAUX, Mr. JEF-

FORDS, Mr. KERREY, Mr. ROBB,

Mr. MACK, Mr. BOND, Mr.

CHAFEE, Mr. THOMPSON, Mr.

BINGAMAN and Mr. MURKOWSKI):

S. 741. A bill to provide for pension

reform, and for other purposes; to the

Committee on Finance.

PENSION COVERAGE AND PORTABILITY ACT

e Mr. GRAHAM. Mr. President, I rise

today along with Senators GRASSLEY,

BAUCUS, HATCH, BREAUX, JEFFORDS,

KERREY, MACK, ROBB, MURKOWSKI,

CHAFEE, THOMPSON, BOND, and BINGA-

MAN to introduce the Pension Coverage

and Portability Act. I am honored to
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be here today, in a bipartisan group,
and especially with my colleague Sen-
ator CHARLES GRASSLEY, who has put a
tremendous effort into crafting many
parts of this bill. He and I recognize
that for our nation to solve what will
be one of this generation’s greatest
challenges, building retirement secu-
rity for today’s workers, we need to
move in a common sense, bipartisan
fashion.

Many of the original cosponsors of
this bill were key in crafting sections
of this legislation over the last three
years. Senator GRASSLEY’s efforts here
have expanded fairness for women and
families, and focuses on the benefits of
retirement education.

Senator BAUCUS has brought the
ideas that expand pension coverage and
ease the administrative burdens on
America’s small businesses.

Portability, so important as we be-
come a more mobile society, received
the attention of Senator JEFFORDS.

All businesses will have the hard
work of Senator HATCH to thank for
many of the regulatory relief, and ad-
ministrative simplification elements of
this bill.

Senator BREAUX focused on the ‘‘big
picture” of retirement security by au-
thoring the ESOP provisions.

And finally, Senators KERREY and
ROBB provided valuable new input that
helped shape his legislation.

Throughout the process of putting
this bill together, our main task has
been to listen. We have listened at
town hall meetings, at the Retirement
Security Summit I held last year in
Tampa, and a Women’s Summit I held
in Orlando last April. I am also plan-
ning another Retirement Security
Summit in Jacksonville this May to
continue the dialogue on this impor-
tant issue.

The ideas have come from pension
actuaries, tax attorneys, Cabinet lead-
ers, and some of the best ideas, from
everyday people.

With reason, some of the public de-
bate recently has focused on President
Clinton’s mantra ‘Save Social Secu-
rity First.” And we all agree, on both
sides of the aisle, that we need to en-
sure that social security is as viable for
my nine grandchildren as it was for
may parents and will be for me.

However, social security is only one
part of the picture. Pensions and per-
sonal savings will make up an ever in-
creasing part of retirement security.
So when Congress takes action to en-
sure the future of social security, we
are only addressing one-third of the
problem.

Social Security may play less of a
role for each generation. We must de-
velop personal savings, and we must
have years of work pay off in workers
vesting in pensions.

Our bill will help hard working
Americans build personal retirement
savings through their employers,
through 401(k)s, through payroll deduc-
tion IRAs, and through higher limits
on savings.
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Employers and workers both win.
Employers get simpler pension systems
with less administrative burden, and
more loyal employees. And workers
build secure retirement and watch sav-
ings accumulate over years of work.

We need to be able to offer business
owners and their workers:
uncumbersome portability, administra-
tive simplicity, and the confidence
that their plans are secure and well
funded.

To achieve this goal, we focused on
six areas: simplification, portability,
expanded coverage for small business,
pension security and enforcement,
women’s equity issues, and expanding
retirement planning and education op-
portunities.

The largest section of this legislation
deals with expanded coverage for small
business. It’s the largest section be-
cause small businesses have the great-
est difficulty achieving retirement se-
curity. 51 million American workers
have no retirement plan, 21 million of
these employees work in small busi-
nesses.

The problem: statistics indicate that
only a small percentage of workers in
firms of less than 100 employees have
access to a retirement plan. We take a
step forward in eliminating one of the
first hurdles that a small business
faces when it establishes a pension
plan. On one hand, the federal govern-
ment is encouraging these businesses
to start pension plans, and then we
turn around and charge the small busi-
ness, at times, up to one thousand dol-
lars to register their plan with the In-
ternal Revenue Service.

The solution: eliminate this fee for
small businesses. We need to encourage
small businesses to start plans, not dis-
courage them with high registration
fees.

Another problem for small businesses
and others is people postponing retire-
ment decisions until a later date. Many
young people in their 20’s and 30’s don’t
think they need to worry about retire-
ment security ‘‘right now,” it’s a deci-
sion that can wait for later.

Our solution to this is to encourage
businesses to have ‘“‘opt out’ plans for
retirement savings. Instead of the
worker having to actively decide to
participate and fill out paperwork, he
or she is automatically participating
unless they actively decide not to.

Another problem this legislation ad-
dresses: retirement security for women
and families. Historically speaking,
women live longer than men, therefore,
need greater savings for retirement.
Yet our pension and retirement laws do
not reflect this. Women are more mo-
bile than men, moving in and out of
the workforce due to family respon-
sibilities, thus they have less of a
chance to vest. Fewer than 32% of all
women retirees receive a pension. Cur-
rently two-thirds of working women
are employed in sectors of the economy
that are unlikely to have a retirement
plan: service and retail, and small busi-
ness.
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In an effort to address one of the
problems—preparing for a longer life
expectancy, we realistically adjust up-
wards the age in which you must start
withdrawing funds.

Under current law, you must start
withdrawing money from retirement
plans at age seventy-and-a-half. How-
ever, a woman at age seventy can still
have three decades in retirement. I
know, because I represent many of
them in Florida. At the Retirement
Summit I hosted in Tampa, Florida,
several retirees mentioned that they
wanted to keep this money in retire-
ment savings for as long as possible.
We raise the seventy-and-a-half age to
seventy-five for mandatory minimum
distributions.

Second, we say that $100,000 of any
IRA will be exempt from minimum dis-
tribution rules. This accomplishes two
important goals: simplifying the bu-
reaucracy for thousands of Americans
who have less than this balance, and
protecting a vital nest egg for the last
yvears of retirement so that long term
care and other expenses can be covered.

Another problem addressed in this
section of the legislation is the mobil-
ity of our workforce. On average,
Americans will have 7 different em-
ployers during their career which
means they are often not at any job
long enough to vest into retirement
benefits.

Our legislation offers a solution—
shrinking the 5 year vesting cycle to a
three year cycle. We believe this is
more reflective of job tenure in the
1990’s and on into the next century.

As I mentioned earlier, the current
U.S. worker will have seven different
employers. We have the possibility of a
generation of American workers who
will retire with many small accounts—
creating a complex maze of statements
and features, different for each ac-
count. This is a problem—pensions
should be portable from job to job.

One solution to this problem—allow
employees to roll one retirement ac-
count into another as they move from
job to job so that when they retire,
they will have one retirement account.
It’s easier to monitor, less complicated
to keep track of, and builds a more se-
cure retirement for the worker.

Portability is important, but we
must also reduce the red tape. The
main obstacle that companies face in
establishing retirement programs is
bureaucratic administrative burden.
For example: for small plans, it costs
$228 per person per year just to comply
with all the forms, tests and regula-
tions.

We have a common sense remedy to
one of the most vexing problems in
pension administration: figuring out
how much money to contribute to the
company’s plan. It’s a complex formula
of facts, statistics and assumptions. We
want to be able to say to plans that
have no problem with underfunding: to
help make these calculations, you can
use the prior year’s data to help make
the proper contribution. You don’t

S3473

have to re-sort through the numbers
each and every year. If your plan is
sound, use reliable data from the pre-
vious year, and then verify when all
the final details are available. Compa-
nies will be able to calculate, and then
budget accordingly—and not wait until
figures and rates out of their control
are released by outside sources.

I have said time and time again
today that Americans are not saving,
but those who are oftentimes hit limits
on the amounts they can save. The
problem is that most of these limits
were established more than 20 years
ago. Currently, for example, in a 401(k)
plan the IRS limits the amount an em-
ployee can contribute to $10,000 a year.

Our solution is to raise that limit to
$12,000, along with raising many other
limits that affect savings in order to
build a more secure retirement for
working Americans.

The building of retirement security
will also take some education. One of
the major reasons Americans do not
prepare for retirement is that they
don’t understand what benefits are
available and what benefits they are
acquiring.

Our solution to this dilemma is reg-
ular and easy to read benefit state-
ments from employers reminding
workers early in their career of the im-
portance of retirement savings. These
statements would clarify what benefits
workers are accruing. And from this in-
formation each American will more
easily be able to determine the per-
sonal savings they need in order to
build a sound retirement.

With the introduction of this legisla-
tion today it is my goal to ensure that
each American who works hard for
thirty or forty years has gotten every
opportunity for a secure and com-
fortable retirement.

I thank my colleagues who have
worked so hard with me on this meas-
ure, and ask for the support of those in
this Chamber on this important legis-
lation.e

Mr. GRASSLEY. Mr. President, I rise
to join my colleague, Senator GRAHAM,
to introduce bipartisan pension reform
legislation. This legislation, the Pen-
sion Coverage and Portability Act, will
go a long way toward improving the
pension system in this country.

Ideally, pension benefits should com-
promise about a third of a retired
worker’s income. But pension benefits
make up only about one-fifth of the in-
come in elderly households. Obviously,
workers are reaching retirement with
too little income from an employer
pension. Workers who are planning for
their retirement will need more pen-
sion income to make up for a lower So-
cial Security benefit and to fit with
longer life expectancies. While we have
seen a small increase in the number of
workers who are expected to receive a
pension in retirement, only one half of
our workforce is covered by a pension
plan.

There is a tremendous gap in pension
coverage between small employers and
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large employers. Eighty-five percent of
the companies with at least 100 work-
ers offer pension coverage. Companies
with less than 100 workers are much
less likely to offer pension coverage.
Only about 50 percent of the companies
with less than 100 workers offer pen-
sion coverage. In order to close the gap
in coverage between small and large
employers, we need to understand the
reasons small employers do not offer
pension plans. Last year, the Employee
Benefit Institute released to Small
Employer Retirement Survey which
was very instructive for legislators.

The survey identified the three main
reasons employers gave for not offering
a plan. The first reason is that small
employer believe that employees prefer
increased wages or other types of bene-
fits. The second reason employers don’t
offer plans is the administrative cost.
And the third most important reason
for not offering a plan: uncertain rev-
enue, which makes it difficult to com-
mit to a plan.

Combine these barriers with the re-
sponsibilities of a small employer, and
we can understand why coverage
among small employers has not in-
creased. Small employers who may just
be starting out in business are already
squeezing every penny. These employ-
ers are also people who open up to the
business in the morning, talk to cus-
tomers, do the marketing, pay the
bills, and just do not know how they
can take on the additional duties,
responsibilies, and liabilities of spon-
soring a pension plan.

I firmly believe that an increase in
the number of people covered by pen-
sion plans will occur only when small
employers have more substantial in-
centives to establish pension plans.
The Pension Coverage and Portability
Act contains provisions which will pro-
vide more flexibility for small employ-
ees, relief from burdensome rules and
regulations, and a tax incentive to
start new plans for their employees.
One of the new top heavy provisions we
have endorsed is an exemption from
top heavy rules for employers who
adopt the 401(k) safe harbor. This safe
harbor takes effect this year. When the
Treasury Department wrote the regula-
tions and considered whether safe har-
bor plans should also have to satisfy
the top heavy rules, they answered in
the affirmative. As a result, a small
employer would have to make a con-
tribution of 7 percent of pay for each
employee, a very costly proposition.

My colleagues and I also have in-
cluded a provision which repeals user
fees for new plan sponsors seeking de-
termination letters from IRS. These
fees can run from $100 to more than
$1,000 depending on the type of plan.
Given the need to promote retirement
plan formation, we believe this ‘‘rob
Peter to pay Paul” approach needs to
be eliminated.

We have also looked at the lack of
success of SIMPLE 401(k) plans. A sur-
vey by the Investment Company Insti-
tute found that SIMPLE IRAs have

CONGRESSIONAL RECORD — SENATE

proven successful, with almost 340,000
workers participating in a plan. How-
ever, SIMPLE 401(k)s haven’t enjoyed
the same success. One reason may be
that the limits on SIMPLE 401(k)s are
tighter than for the IRAs. Our bill
equalizes the compensation limits for
these plan; in addition, we have in-
creased the annual limit on SIMPLE to
$8,000.

One of the more revolutionary pro-
posals is the creation of a Salary Re-
duction SIMPLE with a limit of $4,000.
Unlike other SIMPLESs, the employer
makes no match or automatic con-
tributions. The employer match is usu-
ally a strong incentive for a low-in-
come employee to participate in a sav-
ings plan. We hope that small employ-
ers will look at this SIMPLE as a tran-
sition plan, in place for just a couple of
yvear during the initial stage of busi-
ness operation— then adopt a more ex-
pansive plan when the business is prof-
itable.

A provision that was included in last
year’s legislation, the negative elec-
tion trust or “NET” has been modified
to address some practical administra-
tive issues. What is the NET? Basi-
cally, it is a new type of safe harbor
that would allow employers to auto-
matically enroll employees in pension
plans. Often, employees do not join the
pension plan as soon as they begin em-
ployment with a new employer. If em-
ployees are left to their own devices,
they may delay participating in the
pension plan or even worse, never par-
ticipate. This new safe harbor eases the
nondiscrimination rules for employers
who establish the NET if they achieve
a participation rate of 70 percent.

The other targeted areas in the legis-
lation include enhancing pension cov-
erage for women. Women are more at
risk of living in poverty as they age.
They need more ways to save because
of periodic departures from the work-
force. To increase their saving capac-
ity, we have included a proposal simi-
lar to legislation I sponsored earlier
this year, S. 60, the Enhanced Savings
Opportunities Act. Like S. 60, the pro-
posal repeals the 25 percent of salary
contribution limit on defined contribu-
tion plans. This limit has seriously im-
peded savings by women, as well as
low- and mid-salary employees. Repeal-
ing the 25 percent cap in 415(c) is a sim-
plifier, and will allow anyone covered
by a defined contribution plan to ben-
efit.

The bill also contains proposals
which promote new opportunities to
roll over accounts from an old em-
ployer to a new employer. The lack of
portability among plans is one of the
weak links in our current pension sys-
tem. This new bill contains technical
improvements which will help ease the
implementation of portability among
the different types of defined contribu-
tion plans.

Finally, I would like to point out a
couple of other provisions in the bill.
The first is the new requirement that
plan sponsors automatically provide
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benefit statements to their partici-
pants on a periodic basis. For defined
contribution plans, the statement
would be required annually. For de-
fined benefit plans, a statement would
be required every three years. However,
employers who provide an annual no-
tice to employees of the availability of
a benefit statement would not be re-
quired to provide automatic benefit
statements to all employees.

Providing clear and understandable
benefit statements to pension plan par-
ticipants would encourage people to
think about how much money they can
expect to receive in retirement. Fur-
ther, a benefit statement will help peo-
ple ensure that the information their
employer maintains about them is ac-
curate.

This provision joins other proposals
in a section targeted at encouraging re-
tirement education. Education can
make a difference to workers. In fact,
in companies which provide investment
education, we know workers benefitted
because many of them changed their
investment allocations to more accu-
rately reflect their investment hori-
ZOons.

The bill also looks to simplify and re-
peal some of the legal requirements
which threaten plan security and in-
crease costs for employers who sponsor
pension plans. For example, the legis-
lation seeks to repeal the full-funding
limit. This limit prevents employers
from pre-funding their defined benefit
plans based on projected benefits. In-
stead, employers are limited to an
amount that would allow them to pay
the accrued benefits if the plan termi-
nated. This lower funding level threat-
ens the ability of employers to pay
benefits, especially as the Baby Boom
begins to retire.

To reduce the burdens of plan compli-
ance, the legislation includes a number
of proposals intended to peel away at
the layers of laws and regulations that
add costs to plan administration but
don’t add many benefits.

This legislation joins other strong
proposals now pending in the House
and here in the Senate. This legislation
includes provisions which reflect some
of those same proposals. I want to com-
mend the sponsors of those bills. Our
legislation has a lot in common with
these other pension bills and we need
to push for fast and favorable consider-
ation of this legislation.

We have a window of opportunity to
act. The Baby Boomers are coming.
The letters from AARP are starting to
arrive in their mailboxes. The Social
Security Administration is starting to
stagger the delivery of benefit checks
in preparation for their retirement. It
is likely that future retirees will not be
able to rely on all of the benefits now
provided by Social Security. We can
look to the pension system to pick up
where Social Security leaves off, but
we need to act.

I thank the other co-sponsors of this
legislation for all of their work, and I
encourage our colleagues to give strong
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consideration to co-sponsoring this
bill. We already have a substantial
number of Senate Finance Committee
members, including BAUCUS, BREAUX,
JEFFORDS, HATCH, KERREY, THOMPSON,
MACK, CHAFEE, ROBB, and MURKOWSKI. 1
am also very pleased to have Senator
BOND come aboard as a co-sponsor. As
Chairman of the Small Business Com-
mittee, he is very aware of the prob-
lems we are trying to address in this
legislation. We also have added Sen-
ator JEFF BINGAMAN as a CO-SpOnsor.

I also want to recognize the groups
that have worked with us over the last
three years to develop this legislation.
These organizations include: the Profit
Sharing/401(k) Council, the Association
of Private Pension & Welfare Plans,
the ERISA Industry Council, and the
Retirement Security Network which
includes a large number of organiza-
tions who have all been important to
our work.

With concerted, bipartisan action, we
can improve the pension system. Pen-
sions for today’s workers will substan-
tially improve the retirement outlook
for millions of Americans. But we have
some work to do if pensions are going
to fulfill their promise.

By Mr. GRASSLEY (for himself
and Mr. CONRAD):

S. 742. A bill to clarify the require-
ments for the accession to the World
Trade Organization of the People’s Re-
public of China; to the Committee on
Finance.

LEGISLATION TO CLARIFY THE REQUIREMENTS
FOR THE ACCESSION TO THE WORLD TRADE OR-
GANIZATION OF THE PEOPLE’S REPUBLIC OF
CHINA
Mr. GRASSLEY. Mr. President, hear-

ings on agricultural trade issues with

the People’s Republic of China that I

chaired on March 15, 1999 in the Inter-

national Trade Subcommittee of the

Senate Committee on Finance high-

lighted the enormous significance to

the United States of China’s possible
accession to the World Trade Organiza-
tion.

As President Gerald Ford stated in a
letter that I released during the hear-
ing, “The terms of any deal that we
reach now with China about access to
its markets may well determine the
course of Sino-American economic re-
lations for decades to come. If eco-
nomic relations are not resolved con-
structively, there will be adverse devel-
opments diplomatically and politically
between our two nations.”’

We have just one opportunity to
make sure that any market access
agreement that we reach with China in
the context of WTO accession talks
gives the United States unrestricted
entry to China’s markets. That oppor-
tunity is now. And we can do that only
if Congress asserts its constitutional
responsibility to regulate foreign com-
merce and reviews any deal negotiated
by the administration before China is
admitted to the WTO.

It is for this reason that today I in-
troduce legislation to clarify the re-
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quirements for the accession to the
World Trade Organization of the Peo-
ple’s Republic of China.

This legislation will do three things.

First, it clarifies the requirement in
current law that the United States
Trade Representative must consult
with the Congress prior to casting a
vote in favor of China’s admission to
the WTO. Under current law, the Ad-
ministration could conceivably ‘‘con-
sult”” with the Congress minutes before
casting a vote in the WTO Ministerial
Conference or the WTO General Coun-
cil to admit China. This bill says that
Congress shall have at least 60 days to
review all the relevant documents re-
lated to China’s possible accession be-
fore a vote is taken.

Second, this legislation specifies the
exact documents that the Administra-
tion must give to Congress for its re-
view.

Finally, Congress shall have the op-
portunity to vote on China’s admission
to the WTO before China can be admit-
ted.

This is an issue of historic impor-
tance, and enormous consequence. But
unless the law is changed, I won’t even
have the chance to vote on whether the
agreement negotiated for China’s ac-
cession is good for Iowa, and good for
America. My job in Congress is to
make these tough decisions, not avoid
them.

Mr. President, I believe that it would
be the right thing for China to join the
world trade community’s official
forum, and be subject to the discipline
of multilateral trade rules. For fifty
years, the WTO, and its predecessor,
the General Agreement on Tariffs and
Trade, has eliminated literally tens of
thousands of tariff and non-tariff trade
barriers. The result has been a dra-
matic increase in our collective pros-
perity, and a strengthening of world
peace.

But China—or any other nation—
should not be admitted to the WTO for
political reasons. If the terms that we
negotiate for China’s accession are
good terms, then China’s accession will
stand on its own merits. If the terms
are not acceptable, if they don’t guar-
antee unrestricted market access, then
China should not be admitted. It’s that
simple.

I encourage all my colleagues to join
me in this effort.

By Mr. HOLLINGS (for himself
and Mr. HELMS):

S. 743, a bill to require prior congres-
sional approval before the TUnited
States supports the admission of the
People’s Republic of China into the
World Trade Organization, and to pro-
vide for the withdrawal of the United
States from the World Trade Organiza-
tion if China is accepted into the WTO
without the support of the TUnited
States; to the Committee on Finance.

WORLD TRADE ORGANIZATION LEGISLATION
e Mr. HOLLINGS. Mr. President, for
some time, many aspects of the U.S.-
China relationship have concerned me.
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Since China’s entrance into the WTO
will be the most significant U.S.-China
negotiation in the next several years,
the contentious TU.S.-China issues
should be moving toward resolution be-
fore the conclusion of any agreement.
Unfortunately, that is not currently
the case. Most relevant to the WTO
process is the exploding US-China
trade deficit. In 1998, it reached a
record $56.9 billion dollars. In fact, U.S.
export to both Singapore ($15.6 billion)
and Holland ($19 billion) were greater
than exports to China ($14.2 billion). At
the beginning of the decade, the deficit
was a problematic but manageable $12.5
billion. Conversely, our large trading
partners (the Europeans and Japan)
have managed to maintain a relative
trade balance with there Chinese coun-
terparts. In fact, all of China’s trade
surplus is accounted for by the enor-

mous imbalance with the TUnited
States.
Moreover, the continuing problems

with Chinese human rights violations,
espionage and possible technology
transfers suggest that this is not the
appropriate time for China to enter the
WTO. Recently, the State Department
released its annual human rights re-
port concluding that the situation in
China has degraded significantly over
the past year. Additionally, we remain
troubled by the allegations regarding
the possible illegal transfer of tech-
nology to China, as well as lingering
questions over Chinese espionage and
involvement in U.S. elections. Any
trade agreement with China would be
premature before these issues are re-
solved.

Although none of these concerns are
new, the Administration’s efforts to re-
solve these issues have been unfortu-
nately unsuccessful. Regretably, in
fact, the pace of the China WTO nego-
tiations appears to have increased. As
a result, we believe that this legisla-
tion is both appropriate and timely.
Congress must review any agreement,
and all of the surrounding negotiations
to ensure that it reflects traditional
American values while protecting
American interest.e

By Mr. MURKOWSKI:

S. 744. A bill to provide for the con-
tinuation of higher education through
the conveyance of certain public lands
in the State of Alaska to the Univer-
sity of Alaska, and for other purposes;
to the Committee on Energy and Nat-
ural Resources.

UNIVERSITY OF ALASKA LAND GRANT ACT

Mr. MURKOWSKI. Mr. President, the
University of Alaska (the University)
is Alaska’s oldest post-secondary
school. The University was chartered
prior to statehood and has played a
vital role in educating Alaskans as well
as students from around the world in
the United States’ only arctic and sub-
arctic environment. Additionally, the
University has served as an important
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cornerstone in Alaska’s history. For
example, the University housed the
Alaska Constitutional Convention
where the fathers of statehood carved
out the rights and privileges guaran-
teed to Alaska’s citizens. Further, the
University of Alaska is proud of the
fact that it began life as the Alaska
Agricultural and Mining College. How-
ever, Mr. President, what makes the
University of Alaska truly unique is
the fact that it is the only land grant
college in the Nation that is virtually
landless.

As my colleagues know, one of the
oldest and most respected ways of fi-
nancing America’s educational system
has been the land grant system. Estab-
lished in 1785, this practice gives land
to schools and universities for their use
in supporting their educational endeav-
ors. In 1862, Congress passed the Mor-
rill Act which created the land grant
colleges and universities as a way to
underwrite the cost of higher education
to more and more Americans. These
colleges and universities received land
from the federal government for facil-
ity location and, more importantly, as
a way to provide sustaining revenues
to these educational institutions.

The University of Alaska received
the smallest amount of land of any
state, with the exception of Delaware,
that has a land grant college. Even the
land grant college in Rhode Island re-
ceived more land from the federal gov-
ernment than has the University of
Alaska. In a state the size of Alaska,
we should logically have one of the
best and most fully funded land grant
colleges in the country. Unfortunately,
without the land promised under the
land grant allocation system and ear-
lier legislation, the University is un-
able to share as one of the premier land
grant colleges in the country.

Previous efforts in Congress were
made to fix this problem. These efforts
date back to 1915, less than 50 years
after the passage of the Morrill Act,
when Alaska’s Delegate James
Wickersham shepherded a measure
through Congress that set aside poten-
tially more than a quarter of a million
acres, in the Tanana Valley outside of
Fairbanks, for the support of an agri-
cultural college and school of mines.
Following the practice established in
the lower 48 for other land grant col-
leges, Wickersham'’s bill set aside every
Section 33 of the unsurveyed Tanana
Valley for the Alaska Agricultural Col-
lege and School of Mines. Alaska’s edu-
cational future looked very bright.

Many Alaskans saw the opportunity
to set up an endowment system similar
to that established by the University of
Washington in the downtown center of
Seattle, where valuable TUniversity
lands are leased and provide funding
for the University of Washington which
uses those revenues in turn to provide
for its programs and facilities.

Mr. President, before that land could
be transferred to the Alaska Agricul-
tural College and School of Mines (re-
named the University of Alaska in
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1935), the land had to be surveyed in
order to establish the exact acreage in-
cluded in the reserved land. The sec-
tions reserved for education could not
be transferred to the College until they
had been delineated. According to
records of the time, it was unlikely,
given the incredibly slow speed of sur-
veying, that the land could be com-
pletely surveyed before the 21st cen-
tury. Surveying was and is an extraor-
dinarily slow process in Alaska’s re-
mote and unpopulated terrain. In all,
only 19 section 33’s—approximately
11,211 acres—were ever transferred to
the University. Of this amount, 2,250
were used for the original campus and
the remainder was left to support edu-
cational opportunities.

Recognizing the difficulties of sur-
veying in Alaska, subsequent legisla-
tion was passed in 1929 that simply
granted land for the benefit of the Uni-
versity. This grant totaled approxi-
mately 100,000 acres and to this day
comprises the bulk of the University’s
roughly 112,000 acres of land—less than
one third of what it was originally
promised. In 1958, the Alaska State-
hood Act was passed which extin-
guished the original land grants for all
lands that remained unsurveyed. Thus,
the University was left with little land
with which to support itself and thus is
unable to completely fulfill its mission
as a land grant college.

Mr. President, the legislation I am
introducing today would redeem the
promises made to the University in
1915 and put it on an even footing with
the other land grant colleges in the
United States. The bill provides the
University with the land needed to sup-
port itself financially and offers it the
chance to grow and continue to act as
a responsible steward of the land and
educator of our young people. The leg-
islation also provides a concrete time-
table under which the University must
select its lands and the Secretary of
the Interior must act upon those selec-
tions.

This legislation also contains signifi-
cant restrictions on the land the Uni-
versity can select. The University can-
not select land located within a Con-
servation System Unit. The University
cannot select old growth timber lands
in the Tongass National Forest. Fi-
nally, the University cannot select
land validly conveyed to the State or
an ANCSA corporation, or land used in
connection with federal or military in-
stitutions.

Additionally, under my bill the Uni-
versity must relinquish extremely val-
uable inholdings in Alaska once it re-
ceives its state/federal selection award-
ed under Section 2, of this bill. There-
fore, the result of this legislation will
mean the relinquishment of prime Uni-
versity inholdings in such magnificent
areas as the Alaska Peninsula & Mari-
time National Wildlife Refuge, The
Kenai Fjords National Park, Wrangell
St. Elias National Park and Preserve,
and Denali Park and Preserve. So, Mr.
President, not only does this bill up-
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hold a decades old promise to the Uni-
versity of Alaska, it further protects
Alaska’s parks and refuges.

Specifically, this bill would grant the
University 250,000 acres of federal land.
Additionally, the University would be
eligible to receive an additional 250K
acres on a matching basis with the
state for a total of 500K additional
acres. This, obviously, would be done
through the state legislative process
involving the Governor, the Legisla-
ture, and the University’s Board of Re-
gents.

Mr. President, the state matching
provision is an important component of
this legislation. Most agree with the
premise that the University was short-
ed land. However, some believe it is
solely the responsibility of the federal
government to compensate the Univer-
sity with land while others believe it is
solely the responsibility of the state to
grant the University land. The legisla-
tion I am introducing today offers a
compromise giving both the state and
the federal government the oppor-
tunity to contribute while at the same
time providing the federal government
with valuable inholdings in parks and
refuges.

Finally, this bill contains a provision
that incorporates a concept put forth
by the Governor of Alaska. This provi-
sion directs the Secretary of the Inte-
rior to attempt to conclude an agree-
ment with the University and the Gov-
ernor of Alaska providing for sharing
NPRA leasing revenues in lieu of land
selections north of latitude 69 degrees
North. The provision restricts any
agreement regarding revenue sharing
to prevent the University from obtain-
ing more than ten percent of such an-
nual revenues or more than nine mil-
lion dollars each fiscal year. If an
agreement is reached and provides for
disposition of some portion of NPRA
mineral leasing revenues to the Univer-
sity, the Secretary shall submit the
proposed agreement to Congress for
ratification. If the Secretary fails to
reach an agreement within two years
of enactment, or if Congress fails to
ratify such agreement within three
years from enactment, the University
may select up to 92,000 of its 250,000 ini-
tial land grant from lands within
NPRA north of latitude 69.

Therefore, this bill has been substan-
tially changed from versions intro-
duced in previous Congresses in two
dramatic ways. First, in response to
concerns from the Administration and
environmental organizations the old
growth areas of the Tongass National
Forest are off limits for selection by
the University. The only areas of the
Tongass that could be selected by the
University are those areas previously
harvested. It is important that the
University be allowed to select lands in
this area as having the ability to study
and manage as such areas are impor-
tant tools for the University’s School
of Forestry.

The second substantial change to the
bill, which was previously noted, is the
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revenue sharing component. This as-
pect provides an alternative means of
providing for the needs of the Univer-
sity.

With the passage of this bill, the Uni-
versity of Alaska will finally be able to
act fully as a land grant college. It will
be able to select lands that can provide
the University with a stable revenue
source as well as provide responsible
stewardship for the land.

This is an exciting time for the Uni-
versity of Alaska. The promise that
was made more than 80 years ago could
be fulfilled by passage of this legisla-
tion and Alaskans could look forward
to a very bright future for the Univer-
sity of Alaska and those who receive an
education there.

By Mr. ABRAHAM (for himself,
Mr. KENNEDY, Mr. GRAMS, Mr.
LEAHY, Mr. GRAHAM, Mr.
BURNS, Mr. McCAIN, Ms. SNOWE,
Mr. DEWINE, Mr. JEFFORDS, Mr.
GORTON, Mr. CRAIG, Mr. LEVIN,
Mr. SCHUMER, Mrs. MURRAY,
Mr. MURKOWSKI, Mr. MOYNIHAN,
Mr. MACK, Mr. SMITH of Oregon,
Mr. DORGAN, Mr. SANTORUM,
Mr. COCHRAN, AND Mr. INOUYE):
S. 745. A bill to amend the Illegal Im-
migration Reform and Immigrant Re-
sponsibility Act of 1996 to modify the
requirements for implementation of an
entry-exit control system; to the Com-
mittee on the Judiciary.
BORDER IMPROVEMENT AND IMMIGRATION ACT
OF 1999
Mr. ABRAHAM. Mr. President, I rise
to introduce the Border Improvement
and Immigration Act of 1999. I would
like to express my thanks to Senators
KENNEDY, GRAMS, LEAHY, GRAHAM,
BURNS, MCCAIN, SNOWE, DEWINE, JEF-
FORDS, GORTON, CRAIG, LEVIN, SCHU-
MER, MURRAY, MURKOWSKI, MOYNIHAN,
MACK, SMITH (OR), DORGAN, SANTORUM,
COCHRAN, and INOUYE for being original
cosponsors of this legislation. The leg-
islation will correct an unfortunate
provision—Section 110 of the 1996 Im-
migration Act. In correcting this provi-
sion, this legislation will prevent the
Immigration and Naturalization Serv-
ice from effectively shutting down our
borders to trade and tourism. The leg-
islation has wide support and appeal
and is endorsed by the U.S. Chamber of
Commerce, National Association of
Manufacturers, American Trucking As-
sociation, American Hotel and Motel
Association, Travel Industry Associa-
tion of America, Border Trade Alli-
ance, American Association of Export-
ers and Importers, National Auto-
mobile Transporters Association, Fresh
Produce Association of the Americas,
American Association of Port Authori-
ties, International Mass Retail Asso-
ciation, American Immigration Law-
yers Association, International Ware-
house Logistics Association, National
Tour Association, Passenger Vessel As-
sociation and the U.S. Hispanic Cham-
ber of Commerce.
As a number of my colleagues are
aware, Mr. President, in 1996 both the
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House and the Senate versions of the
omnibus immigration bill contained
differing provisions requiring collec-
tion of data on those entering and
exiting the United States at certain
airports. In conference, without any
debate, a mandatory entry-exit system
to capture the records of ‘‘every alien”
was added to that legislation.

Representative SMITH and Senator
Simpson, chairmen of the respective
House and Senate Subcommittees re-
sponsible for 1996 legislation, have both
agreed in an exchange of letters with
the Canadian Ambassador that this
provision, ‘‘Section 110’ of the bill, was
not intended to cover, for example, Ca-
nadians at the northern border. How-
ever, because of the term ‘‘every
alien,” the INS has interpreted the law
to require this program be imple-
mented at all land borders, in addition
to air and sea ports of entry. To the
credit of the INS, it concedes that it
cannot implement such a system.

Put simply, Mr. President, Section
110 is a mistake, and we must correct
it. Failure to do so will cost American
jobs. It will effectively close our bor-
ders to honest trade and tourism while
harming our efforts to fight drugs, ter-
rorism and illegal aliens. It must be
eliminated.

We risk a great deal if we fail to act,
Mr. President. Last year alone, exports
to Canada generated more that 72,000
jobs in key manufacturing industries
and more than $4.68 billion in value
added for the state of Michigan alone.
Our trade with Canada is the most ex-
tensive and profitable in the world.
And last year more than 116 million
people entered the United States by
land from Canada.

The extent of our trade with Canada
has caused us to develop an intricate
web of interdependence that requires a
substantially open border. With ‘‘just
in time” delivery becoming the norm
in our automobile assembly lines and
throughout our manufacturing sector,
a delivery of parts delayed by as little
as 20 minutes can cause expensive as-
sembly line shutdowns which our econ-
omy can ill afford.

But delay is exactly what we will see
if Section 110 is not eliminated. Dan
Stamper, President of the Detroit
International Bridge Company, has tes-
tified that even a very efficient sys-
tem, say one taking 30 seconds for each
person to be recorded entering or leav-
ing the country, would mean enormous
delays. More than 30,000 crossings per
day take place at Detroit’s Ambassador
Bridge. Even if we say that 7,500 Cana-
dians cross each day, that means 2,250
minutes of additional processing time.
But there are only 1,440 minutes in a
day. Traffic would be backed up lit-
erally for miles. Significant problems
would be experienced on the Southern
border as well.

Assembly lines will shut down. Tour-
ists will stay home. Americans will
lose jobs.

And for what? Nothing the American
people want. The two pilot programs
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set up by the INS to test implementa-
tion of Section 110, one in Texas and
one in upstate New York, were both
shut down due to fierce community op-
position.

Moreover, time and manpower di-
verted to Section 110’s impossible di-
rective will take away from efforts to
deal with other problems facing the
INS and the Customs service—problems

like drug interdiction, the fight
against terrorism, and the fight
against illegal immigration. Drugs,

terrorism and illegal immigration are
real problems requiring a real invest-
ment on our part. We can’t afford to
undermine these programs to pursue a
policy we know is nothing more than a
mistake.

This legislation would eliminate the
mandated automated entry-exit system
at land and sea ports of entries and re-
place it with a feasibility study, re-
quired within one year of the passage
of the bill, to examine whether any
system could ever be developed and at
an acceptable cost to American tax-
payers, employers, employees, and the
nation as a whole.

The bill would also authorize signifi-
cant additional resources at the North-
ern and Southern borders to fight
drugs and terrorism, and to facilitate
the entry of legitimate trade and com-
merce. The legislation authorizes for
fiscal year 2000 and 2001 a net increase
of 535 INS inspectors for the Southwest
land border and 375 inspectors for the
Northern land border, in order to open
all primary lanes on the Southwest and
Northern borders during peak hours
and enhance investigative resources. It
would add 100 canine enforcement vehi-
cles to be used by INS for inspection
and enforcement at U.S. land borders.
And it would provide for a net increase
of 40 intelligence analysts and addi-
tional resources to be distributed
among border patrol sectors that have
jurisdiction over major metropolitan
drug or mnarcotics distribution and
transportation centers to fight against
drug smuggling and money-laundering.

For the U.S. Customs Service, the
bill would authorize significant addi-
tional resources in technology and
manpower for peak hours and inves-
tigations, including new technology
and a net increase of 535 inspectors and
60 special agents for the Southwest
border and 375 inspectors for the North-
ern border. In addition, the bill pro-
vides a net increase of 285 inspectors
and canine enforcement officers to be
distributed at large cargo facilities as
needed to process and screen cargo and
reduce commercial waiting times on
U.S. land borders. It would also author-
ize a net increase of 360 special agents,
40 intelligence analysts, and additional
resources to be distributed among of-
fices that have jurisdiction over major
metropolitan drug or narcotics dis-
tribution and transportation centers
for intensification of efforts against
drug smuggling and money-laundering
organizations. The bill also provides
for a net increase of 50 positions and
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additional resources to the Office of In-
ternal Affairs to enhance investigative
resources for anticorruption efforts.

Mr. President, this bill passed the
U.S. Senate by unanimous consent last
year, which helped lead to a significant
success—a two and a half year delay in
the mandate for implementing this sys-
tem. The 30 month delay was based on
a recognition that this program is un-
workable. Unfortunately, it provided
only a small reprieve that will expire
at the beginning of the next Congress.
We must build on our success achieved
last year. It is time to act, to protect
American jobs, to maintain our law en-
forcement priorities and to wuphold
common sense.

I want to thank again the many co-
sponsors of this legislation and ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 745

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Border Im-
provement and Immigration Act of 1999,
SEC. 2. AMENDMENT OF THE ILLEGAL IMMIGRA-

TION REFORM AND IMMIGRANT RE-
SPONSIBILITY ACT OF 1996.

(a) IN GENERAL.—Section 110(a) of the Ille-
gal Immigration Reform and Immigrant Re-
sponsibility Act of 1996 (8 U.S.C. 1221 note) is
amended to read as follows:

‘“(a) SYSTEM.—

‘(1) IN GENERAL.—Subject to paragraph (2),
not later than 2 years after the date of enact-
ment of this Act, the Attorney General shall
develop an automated entry and exit control
system that will—

‘“(A) collect a record of departure for every
alien departing the United States and match
the record of departure with the record of
the alien’s arrival in the United States; and

‘“(B) enable the Attorney General to iden-
tify, through on-line searching procedures,
lawfully admitted nonimmigrants who re-
main in the United States beyond the period
authorized by the Attorney General.

‘“(2) EXCEPTION.—The system under para-
graph (1) shall not collect a record of arrival
or departure—

‘““(A) at a land border or seaport of the
United States for any alien; or

‘“(B) for any alien for whom the documen-
tary requirements in section 212(a)(7)(B) of
the Immigration and Nationality Act have
been waived by the Attorney General and the
Secretary of State under section 212(d)(4)(B)
of the Immigration and Nationality Act.”.

(b) EFFECTIVE DATE.—The amendment
made by subsection (a) shall take effect as if
included in the enactment of the Illegal Im-
migration Reform and Immigrant Responsi-
bility Act of 1996 (division C of Public Law
104-208; 110 Stat. 3009-546).

SEC. 3. REPORT ON AUTOMATED ENTRY-EXIT
CONTROL SYSTEM.

(a) REQUIREMENT.—Not later than 1 year
after the date of enactment of this Act, the
Attorney General shall submit a report to
the Committees on the Judiciary of the Sen-
ate and the House of Representatives on the
feasibility of developing and implementing
an automated entry-exit control system that
would collect a record of departure for every
alien departing the United States and match
the record of departure with the record of
the alien’s arrival in the United States, in-
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cluding departures and arrivals at the land
borders and seaports of the United States.

(b) CONTENTS OF REPORT.—Such report
shall—

(1) assess the costs and feasibility of var-
ious means of operating such an automated
entry-exit control system, including explor-
ing—

(A) how, if the automated entry-exit con-
trol system were limited to certain aliens ar-
riving at airports, departure records of those
aliens could be collected when they depart
through a land border or seaport; and

(B) the feasibility of the Attorney General,
in consultation with the Secretary of State,
negotiating reciprocal agreements with the
governments of contiguous countries to col-
lect such information on behalf of the United
States and share it in an acceptable auto-
mated format;

(2) consider the various means of devel-
oping such a system, including the use of
pilot projects if appropriate, and assess
which means would be most appropriate in
which geographical regions;

(3) evaluate how such a system could be
implemented without increasing border traf-
fic congestion and border crossing delays
and, if any such system would increase bor-
der crossing delays, evaluate to what extent
such congestion or delays would increase;
and

(4) estimate the length of time that would
be required for any such system to be devel-
oped and implemented.

SEC. 4. ANNUAL REPORTS ON ENTRY-EXIT CON-
TROL AND USE OF ENTRY-EXIT CON-
TROL DATA.

(a) ANNUAL REPORTS ON IMPLEMENTATION
OF ENTRY-EXIT CONTROL AT AIRPORTS.—Not
later than 30 days after the end of each fiscal
year until the fiscal year in which Attorney
General certifies to Congress that the entry-
exit control system required by section
110(a) of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, as
amended by section 2 of this Act, has been
developed, the Attorney General shall sub-
mit to the Committees on the Judiciary of
the Senate and the House of Representatives
a report that—

(1) provides an accurate assessment of the
status of the development of the entry-exit
control system;

(2) includes a specific schedule for the de-
velopment of the entry-exit control system
that the Attorney General anticipates will
be met; and

(3) includes a detailed estimate of the fund-
ing, if any, needed for the development of the
entry-exit control system.

(b) ANNUAL REPORTS ON VISA OVERSTAYS
IDENTIFIED THROUGH THE ENTRY-EXIT CON-
TROL SYSTEM.—Not later than June 30 of
each year, the Attorney General shall sub-
mit to the Committees on the Judiciary of
the House of Representatives and the Senate
a report that sets forth—

(1) the number of arrival records of aliens
and the number of departure records of
aliens that were collected during the pre-
ceding fiscal year under the entry-exit con-
trol system under section 110(a) of the Illegal
Immigration Reform and Immigrant Respon-
sibility Act of 1996, as so amended, with a
separate accounting of such numbers by
country of nationality;

(2) the number of departure records of
aliens that were successfully matched to
records of such aliens’ prior arrival in the
United States, with a separate accounting of
such numbers by country of nationality and
by classification as immigrant or non-
immigrant; and

(3) the number of aliens who arrived as
nonimmigrants, or as visitors under the visa
waiver program under section 217 of the Im-
migration and Nationality Act, for whom no
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matching departure record has been obtained
through the system, or through other means,
as of the end of such aliens’ authorized pe-
riod of stay, with an accounting by country
of nationality and approximate date of ar-
rival in the United States.

(c) INCORPORATION INTO OTHER DATA-
BASES.—Information regarding aliens who
have remained in the United States beyond
their authorized period of stay that is identi-
fied through the system referred to in sub-
section (a) shall be integrated into appro-
priate databases of the Immigration and
Naturalization Service and the Department
of State, including those used at ports-of-
entry and at consular offices.

SEC. 5. AUTHORIZATION OF APPROPRIATIONS
FOR BORDER CONTROL AND EN-
FORCEMENT ACTIVITIES OF THE IM-
MIGRATION AND NATURALIZATION
SERVICE.

(a) AUTHORIZATION.—In order to enhance
enforcement and inspection resources on the
land borders of the United States, enhance
investigative resources for anticorruption ef-
forts and efforts against drug smuggling and
money-laundering organizations, reduce
commercial and passenger traffic waiting
times, and open all primary lanes during
peak hours at major land border ports of
entry on the Southwest and Northern land
borders of the United States, in addition to
any other amounts appropriated, there are
authorized to be appropriated for salaries,
expenses, and equipment for the Immigra-
tion and Naturalization Service for purposes
of carrying out this section—

(1) $119,604,000 for fiscal year 2000;

(2) $123,064,000 for fiscal year 2001; and

(3) such sums as may be necessary in each
fiscal year thereafter.

(b) USE OF CERTAIN FISCAL YEAR 2000
FUNDs.—Of the amounts authorized to be ap-
propriated under subsection (a)(1) for fiscal
year 2000 for the Immigration and Natu-
ralization Service, $19,090,000 shall be avail-
able until expended for acquisition and other
expenses associated with implementation
and full deployment of narcotics enforce-
ment and other technology along the land
borders of the United States, including—

(1) $11,000,000 for 5 mobile truck x-rays with
transmission and backscatter imaging to be
distributed to border patrol checkpoints and
in secondary inspection areas of land border
ports-of-entry;

(2) $200,000 for 10 ultrasonic container in-
spection units to be distributed to border pa-
trol checkpoints and in secondary inspection
areas of land border ports-of-entry;

(3) $240,000 for 10 Portable Treasury En-
forcement Communications System (TECS)
terminals to be distributed to border patrol
checkpoints;

(4) $5,000,000 for 20 remote watch surveil-
lance camera systems to be distributed to
border patrol checkpoints and at secondary
inspection areas of land border ports-of-
entry;

(5) $180,000 for 36 AM radio ‘“Welcome to
the United States’ stations located at per-
manent border patrol checkpoints and at
secondary inspection areas of land border
ports-of-entry;

(6) $875,000 for 36 spotter camera systems
located at permanent border patrol check-
points and at secondary inspection areas of
land border ports-of-entry; and

(7) $1,600,000 for 40 narcotics vapor and par-
ticle detectors to be distributed to border pa-
trol checkpoints and at secondary inspection
areas of land border ports-of-entry.

(c) USE OF CERTAIN FUNDS AFTER FISCAL
YEAR 2001.—Of the amounts authorized to be
appropriated under paragraphs (2) and (3) of
subsection (a) for the Immigration and Natu-
ralization Service for fiscal year 2000 and
each fiscal year thereafter, $4,773,000 shall be
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for the maintenance and support of the
equipment and training of personnel to
maintain and support the equipment de-
scribed in subsection (b), based on an esti-
mate of 256 percent of the cost of such equip-
ment.

(d) USE OF FUNDS FOR NEW TECHNOLOGIES.—

(1) IN GENERAL.—The Attorney General
may use the amounts authorized to be appro-
priated for equipment under this section for
equipment other than the equipment speci-
fied in subsection (b) if such other equip-
ment—

(A)(1) is technologically superior to the
equipment specified in subsection (b); and

(ii) will achieve at least the same results
at a cost that is the same or less than the
equipment specified in subsection (b); or

(B) can be obtained at a lower cost than
the equipment authorized in subsection (b).

(2) TRANSFER OF FUNDS.—Notwithstanding
any other provision of this section, the At-
torney General may reallocate an amount
not to exceed 10 percent of the amount speci-
fied in paragraphs (1) through (7) of sub-
section (b) for any other equipment specified
in subsection (b).

(¢) PEAK HOURS AND INVESTIGATIVE RE-
SOURCE ENHANCEMENT.—Of the amounts au-
thorized to be appropriated under paragraphs
(1) and (2) of subsection (a) for the Immigra-
tion and Naturalization Service for fiscal
years 1999 and 2000, $100,514,000 in fiscal year
2000 and $121,555,000 for fiscal year 2001 shall
be for—

(1) a net increase of 535 inspectors for the
Southwest land border and 375 inspectors for
the Northern land border, in order to open
all primary lanes on the Southwest and
Northern borders during peak hours and en-
hance investigative resources;

(2) in order to enhance enforcement and re-
duce waiting times, a net increase of 100 in-
spectors and canine enforcement officers for
border patrol checkpoints and ports-of-entry,
as well as 100 canines and 5 canine trainers;

(3) 100 canine enforcement vehicles to be
used by the Immigration and Naturalization
Service for inspection and enforcement at
the land borders of the United States;

(4) a net increase of 40 intelligence ana-
lysts and additional resources to be distrib-
uted among border patrol sectors that have
jurisdiction over major metropolitan drug or
narcotics distribution and transportation
centers for intensification of efforts against
drug smuggling and money-laundering orga-
nizations;

(5) a net increase of 68 positions and addi-
tional resources to the Office of the Inspec-
tor General of the Department of Justice to
enhance investigative resources for
anticorruption efforts; and

(6) the costs incurred as a result of the in-
crease in personnel hired pursuant to this
section.

SEC. 6. AUTHORIZATION OF APPROPRIATIONS
FOR BORDER CONTROL AND EN-
FORCEMENT ACTIVITIES OF THE
UNITED STATES CUSTOMS SERVICE.

(a) AUTHORIZATION.—In order to enhance
border investigative resources on the land
borders of the United States, enhance inves-
tigative resources for anticorruption efforts,
intensify efforts against drug smuggling and
money-laundering organizations, process
cargo, reduce commercial and passenger
traffic waiting times, and open all primary
lanes during peak hours at certain ports on
the Southwest and Northern borders, in addi-
tion to any other amount appropriated,
there are authorized to be appropriated for
salaries, expenses, and equipment for the
United States Customs Service for purposes
of carrying out this section—

(1) $161,248,584 for fiscal year 2000;

(2) $185,751,328 for fiscal year 2001; and

(3) such sums as may be necessary in each
fiscal year thereafter.
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(b) USE OF CERTAIN FISCAL YEAR 2000
FuNDS.—Of the amounts authorized to be ap-
propriated under subsection (a)(1) for fiscal
year 2000 for the United States Customs
Service, $48,404,000 shall be available until
expended for acquisition and other expenses
associated with implementation and full de-
ployment of mnarcotics enforcement and
cargo processing technology along the land
borders of the United States, including—

(1) $6,000,000 for 8 Vehicle and Container In-
spection Systems (VACIS);

(2) $11,000,000 for 5 mobile truck x-rays with
transmission and backscatter imaging;

(3) $12,000,000 for the upgrade of 8 fixed-site
truck x-rays from the present energy level of
450,000 electron volts to 1,000,000 electron
volts (1-MeV);

(4) $7,200,000 for 8 1-MeV pallet x-rays;

(5) $1,000,000 for 200 portable contraband de-
tectors (busters) to be distributed among
ports where the current allocations are inad-
equate;

(6) $600,000 for 50 contraband detection Kkits
to be distributed among border ports based
on traffic volume and need as identified by
the Customs Service;

(7) $500,000 for 25 ultrasonic container in-
spection units to be distributed among ports
receiving liquid-filled cargo and ports with a
hazardous material inspection facility, based
on need as identified by the Customs Service;

(8) $2,450,000 for 7 automated targeting sys-
tems;

(9) $360,000 for 30 rapid tire deflator sys-
tems to be distributed to those ports where
port runners are a threat;

(10) $480,000 for 20 Portable Treasury En-
forcement Communications System (TECS)
terminals to be moved among ports as need-
ed;

(11) $1,000,000 for 20 remote watch surveil-
lance camera systems at ports where there
are suspicious activities at loading docks,
vehicle queues, secondary inspection lanes,
or areas where visual surveillance or obser-
vation is obscured, based on need as identi-
fied by the Customs Service;

(12) $1,254,000 for 57 weigh-in-motion sen-
sors to be distributed among the ports on the
Southwest border with the greatest volume
of outbound traffic;

(13) $180,000 for 36 AM radio ‘“‘Welcome to
the United States’ stations, with one station
to be located at each border crossing point
on the Southwest border;

(14) $1,040,000 for 260 inbound vehicle
counters to be installed at every inbound ve-
hicle lane on the Southwest border;

(15) $950,000 for 38 spotter camera systems
to counter the surveillance of Customs in-
spection activities by persons outside the
boundaries of ports where such surveillance
activities are occurring;

(16) $390,000 for 60 inbound commercial
truck transponders to be distributed to all
ports of entry on the Southwest border;

(17) $1,600,000 for 40 narcotics vapor and
particle detectors to be distributed to each
border crossing on the Southwest border; and

(18) $400,000 for license plate reader auto-
matic targeting software to be installed at
each port on the Southwest border to target
inbound vehicles.

(c) USE OF CERTAIN FUNDS AFTER FISCAL
YEAR 2000.—Of the amounts authorized to be
appropriated under paragraphs (2) and (3) of
subsection (a) for the United States Customs
Service for fiscal year 2001 and each fiscal
year thereafter, $4,840,400 shall be for the
maintenance and support of the equipment
and training of personnel to maintain and
support the equipment described in sub-
section (b), based on an estimate of 10 per-
cent of the cost of such equipment.

(d) USE OF FUNDS FOR NEW TECHNOLOGIES.—

(1) IN GENERAL.—The Commissioner of Cus-
toms may use the amounts authorized to be
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appropriated for equipment under this sec-
tion for equipment other than the equipment
specified in subsection (b) if such other
equipment—

(A)({i) is technologically superior to the
equipment specified in subsection (b); and

(ii) will achieve at least the same results
at a cost that is the same or less than the
equipment specified in subsection (b); or

(B) can be obtained at a lower cost than
the equipment authorized in paragraphs (1)
through (18) of subsection (b).

(2) TRANSFER OF FUNDS.—Notwithstanding
any other provision of this section, the Com-
missioner of Customs may reallocate an
amount not to exceed 10 percent of the
amount specified in paragraphs (1) through
(18) of subsection (b) for any other equipment
specified in such paragraphs.

(e) PEAK HOURS AND INVESTIGATIVE RE-
SOURCE ENHANCEMENT.—Of the amounts au-
thorized to be appropriated under paragraphs
(1) and (2) of subsection (a) for the United
States Customs Service for fiscal years 1999
and 2000, $112,844,584 in fiscal year 2000 and
$180,910,928 for fiscal year 2001 shall be for—

(1) a net increase of 535 inspectors and 60
special agents for the Southwest border and
375 inspectors for the Northern border, in
order to open all primary lanes on the
Southwest and Northern borders during peak
hours and enhance investigative resources;

(2) a net increase of 285 inspectors and ca-
nine enforcement officers to be distributed
at large cargo facilities as needed to process
and screen cargo (including rail cargo) and
reduce commercial waiting times on the land
borders of the United States;

(3) a net increase of 360 special agents, 40
intelligence analysts, and additional re-
sources to be distributed among offices that
have jurisdiction over major metropolitan
drug or narcotics distribution and transpor-
tation centers for intensification of efforts
against drug smuggling and money-laun-
dering organizations;

(4) a net increase of 50 positions and addi-
tional resources to the Office of Internal Af-
fairs to enhance investigative resources for
anticorruption efforts; and

(5) the costs incurred as a result of the in-
crease in personnel hired pursuant to this
section.

Mr. MCcCCAIN. Mr. President, I am
pleased to be an original co-sponsor of
the Border Improvement and Immigra-
tion Act of 1999. I co-sponsored iden-
tical legislation that passed the Senate
during the 105th Congress but did not
become law. It is my hope that the
Senate will once again move quickly
on this legislation so that we may
properly address the concerns of the
many Americans who would be ad-
versely affected by the ill-timed imple-
mentation of the automated entry-exit
border control system mandated by im-
migration legislation passed by the
104th Congress.

Section 110 of the Illegal Immigra-
tion Reform and Immigrant Responsi-
bility Act of 1996, codified as Public
Law 104-208, required that the Attorney
General develop within two years an
automated entry-exit control system
to allow for a better estimate of the
number of visa overstayers in the
United States. This system would be
designed to collect records of arrival
and departure for all aliens in the
United States, thereby theoretically
enabling the Attorney General to iden-
tify lawfully admitted non-immigrants
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who remain in this country beyond an
authorized period.

I have long been sympathetic to the
concern of border communities and
businesses that implementation of Sec-
tion 110 by the statutory deadline of
September 30, 1998, would severely dis-
rupt trade and travel across America’s
borders. The governors of Arizona,
Texas, and New Mexico, the Border
Trade Alliance, and numerous busi-
nesses operating in the border region
have contacted me to express their res-
ervations about the consequences of
implementing such a system. Even
Section 110’s most adamant advocates
concede that the Administration has
neither budgeted for nor begun to put
in place the physical and technological
infrastructure required to activate a
system capable of monitoring the ar-
rival and departure of every alien en-
tering and departing the United States.

It has been estimated that the
amount of information to be recorded
in the database of such an automated
entry-exit system would be larger than
that held by the Library of Congress,
the largest physical repository of infor-
mation in the world. Clearly, it would
be disastrous to implement Section 110
before we are capable of making it
work.

Given these reservations, I wrote At-
torney General Janet Reno on January
14, 1998, to highlight the potentially
harmful impact of the statutory dead-
line for implementation of Section 110
on Arizona’s border communities. I
also sponsored S. 1360, the Border Im-
provement and Immigration Act of
1998, to require a feasibility study of
Section 110 before it is implemented.
Ultimately, the 105th Congress ad-
dressed this issue in the Fiscal Year
1999 Omnibus Appropriations bill.

After learning that conferees to the
bill were considering delaying imple-
mentation of the automated entry-exit
system on the southwest border for
only one year, while indefinitely delay-
ing or even removing its applicability
to the northern border, I initiated a
letter with Senator KYL to the House
and Senate conferees urging them to
delay implementation of the program
by 30 months for both borders. Ulti-
mately, the conferees agreed to this 30-
month delay. I was gratified that the
final version of the FY 1999 Omnibus
bill reflected our request not to dis-
criminate against the southwest border
by imposing a deadline for installation
of an entry-exit system that could not
realistically be met.

Like other provisions of the FY 1999
Omnibus Appropriations bill, however,
this compromise on Section 110 was a
quick fix, not a lasting solution. The
language in the bill setting a new dead-
line for implementation of an auto-
mated entry-exit system was designed
to prevent the Immigration and Natu-
ralization Service from being in tech-
nical violation of the law by failing to
carry out the mandate of Section 110
by the 1998 deadline. The extension of
that deadline by 30 months provides
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Congress with the opportunity to more
thoughtfully assess the long-term fea-
sibility of an automated entry-exit sys-
tem for all ports of entry into the
United States.

The Border Improvement and Immi-
gration Act of 1999 would indefinitely
extend the deadline for implementa-
tion of Section 110 and require a de-
tailed feasibility study to determine
how and whether the requirement can
ultimately be met. The legislation
would also authorize substantial new
resources for INS and Customs Service
border enforcement activities. Specifi-
cally, it would authorize the expendi-
ture of $588 million over the next two
years to enhance border enforcement
against illegal immigration and drug
trafficking, as well as investigate cor-
ruption and money-laundering along
the border; add 1,200 new INS inspec-
tors, canine enforcement officers, in-
telligence analysts, and investigators
to bolster enforcement against illegal
aliens and narcotics trafficking; and
add 1,700 new Customs inspectors, spe-
cial agents, intelligence analysts, and
canine enforcement officers to man
ports of entry and investigate criminal
activity along the border.

The legislation would also provide
the high-technology tools, including x-
ray, ultrasonic, motion-detecting, re-
mote-watch, and particle-detector sen-
sors, that will enable INS and Customs
officials to more effectively interdict
narcotics and illegal immigrants. Fi-
nally, it would enhance investigative
resources for border enforcement and
anti-corruption efforts, intensify ef-
forts against drug smuggling and
money-laundering organizations, allow
for more rapid cargo processing, and
reduce commercial and passenger traf-
fic waiting times at ports of entry.

As a founding member and Co-Chair-
man of the Senate Border Caucus,
whose priorities include improving bor-
der enforcement and facilitating U.S.
trade with Mexico, I believe this bill
advances our national interest in bet-
ter controlling our nation’s borders
without unduly hindering flows of
cross-border trade and travel. The Bor-
der Improvement and Immigration Act
of 1999 deserves this Congress’ support.

Mr. GRAMS. Mr. President, I join
Senator ABRAHAM, Chairman of the Ju-
diciary Immigration Subcommittee,
Mr. President. Minnesota and Michigan
are two states which share a common
border with Canada, and so I am proud
to join my colleague, Senator ABRAHAM
as co-sponsor of his bill to ensure Can-
ada will continue to receive current
treatment of its traveling citizens by
requiring a feasibility study of Section
110 of the IIRIRA bill. There has been
great concern, especially in Minnesota
as to how the immigration law we
passed in 1996 will affect the northern
U.S. border. Right now the fear is the
law is being misinterpreted by the Im-
migration and Naturalization Service.

Minnesota has about 817 miles of
shared border with Canada and we
share many interests with our northern
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neighbor—tourism, trade and family
visits among the most prevalent. In the
last few years, passage back and forth
over the Minnesota/Canadian border
has been more open and free flowing,
especially since the North American
Free Trade Agreement (NAFTA) went
into effect. There were 116 million trav-
elers entering the U.S. from Canada in
1996 over the land border. As our rela-
tionship with Canada is increasingly
interwoven, we have sought a less re-
strictive access to each country.

The Immigration Bill of 1996 was in-
tended to focus on illegal aliens enter-
ing this country from Mexico and liv-
ing in the United States illegally. The
new law states that ‘“‘every alien’ en-
tering and leaving the United States
would have to register at all the bor-
ders—land, sea and air. The Immigra-
tion and Naturalization Service was
tasked with the effort to set up auto-
mated pilot sites along the border to
discover the most effective way to im-
plement this law, which was to become
effective on September 30, 1998.

The INS was quietly going about es-
tablishing a pilot site on the New York
State border when the reality sunk in.
A flood of calls from constituents came
into the offices of all of us serving Ca-
nadian border states. Canadian citizens
and the Canadian government, also,
registered opposition to this new re-
striction. It became quite clear that no
one had considered how the new law af-
fected Canada. Current law already
waives the document requirement for
most Canadian nationals, but still re-
quires certain citizens to register at
border crossings. That system has
worked. There have been very few prob-
lems at the northern border with drug
trafficking and illegal aliens.

In an effort to resolve this situation,
I joined other Senators in a letter to
INS Commissioner Meissner asking for
her interpretation of this law. Other
bills were introduced addressing this
issue in the last Congress and action
was taken extending the implementa-
tion of this Section until March 30,
2001.

However, today, we must make it
very clear that Congress did not intend
to impose additional documentary re-
quirements on Canadian nationals;
Senator ABRAHAM'’s bill will restore our
intent.

This legislation will not precipi-
tously open the flood gates for illegal
aliens to pass through—it will still re-
quire those who currently need docu-
mentation to continue to produce it
and remain registered in a new INS
system. This will allow the INS to keep
track of that category of non-immi-
grant entering our country to ensure
they leave when their visas expire.
Senator ABRAHAM’s bill will not un-
fairly treat our friends on the Canadian
side that have been deemed not to need
documentation—they will still be able
to pass freely back and forth across the
border.

But this bill will enable us to avoid
the huge traffic jams and confusion
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which would no doubt occur if every
alien was to be registered in and out of
the U.S. Such registration would dis-
courage trade and visits to our coun-
try. It would delay shipments of impor-
tant industrial equipment, auto parts,
services and other shared ventures that
have long thrived along the northern
border. It will discourage the economic
revival that northern Minnesotans are
experiencing, helped by Canadian shop-
pers and tourists.

Mr. President, I do not believe Con-
gress intended to create this new man-
date. We sought to keep illegal aliens
and illegal drugs out, not our trading
partners and visiting consumers.
Through the Abraham bill, we will still
do that while keeping the door opened
to our neighbors from the north. The
bill is good foreign policy, good public
policy and good economic policy. We
all will benefit while retaining our
ability to keep track of non-immi-
grants who enter our borders.

Mr. President, I thank Senator ABRA-
HAM for his leadership on this impor-
tant matter. Many Minnesotans,
through letters, calls and personal ap-
peals, have showed their opposition to
a potential crisis. This is, also, an un-
acceptable burden on our Canadian
neighbors and those who depend upon
their free access that effects the eco-
nomics of all border states.

By Mr. LEVIN (for himself, Mr.
THOMPSON, Mr. VOINOVICH, Mr.
ROBB, Mr. ABRAHAM, Mr.
ROCKEFELLER, Mr. ROTH, Mr.
DASCHLE, Mr. STEVENS, Mr.
MOYNIHAN, Mr. COCHRAN, Mr.

BREAUX, Mr. FRIST, Mr. ENZI,
Mr. GRAMS, Mr. GRASSLEY, and
Mrs. LINCOLN):

S. 746. A bill to provide for analysis
of major rules, to promote the public’s
right to know the costs and benefits of
major rules, and to increase the ac-
countability of quality of Government;
to the Committee on Governmental Af-
fairs.

THE REGULATORY IMPROVEMENT ACT

Mr. LEVIN. Mr. President, today I
am introducing, along with Senator
THOMPSON, the Regulatory Improve-
ment Act of 1999. This is the same leg-
islation we developed in the last Con-
gress, and it includes the changes we
agreed to last year with the Adminis-
tration. This is the Ilegislation the
President has agreed to sign if we
present it to him in this form. And I
am hopeful we can get it to him this
year and get these important processes
enacted into law. Senator THOMPSON
and I are pleased to be joined in this ef-
fort by Senators VOINOVICH, ROBB,
ABRAHAM, ROCKEFELLER, ROTH,
DASCHLE, STEVENS, MOYNIHAN, COCH-
RAN, BREAUX, FRIST, ENZI, GRAMS,
GRASSLEY, and LINCOLN.

The Regulatory Improvement Act
would put into law basic requirements
for cost-benefit analysis and risk as-
sessment of major rules and executive
oversight of the rulemaking process.

Mr. President, I've fought for regu-
latory reform since 1979, the year I
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came to the Senate. As for an overall
regulatory reform bill, I’'ve supported
such legislation since 1980, when the
Senate first passed S. 1080, the Laxalt
Leahy bill only to have it die later that
year in the House. Those of us who be-
lieve in the benefits of regulation to
protect health and safety have a par-
ticular responsibility to make sure
that regulations are sensible and cost-
effective. When they aren’t, the regu-
latory process—which is so vital to our
health and well being—comes under
constant attack and the regulations
which we count on to protect us fail to
achieve the maximum effectiveness.
We miss the opportunity to do more
with the resources we have. By requir-
ing a regulatory process that is open
and requires agencies to use good
science and common sense, we immu-
nize that process from attack and im-
prove the quality of our regulations.

Based on the principles of better
cost-benefit analysis and risk assess-
ment, more flexibility for the regu-
lated industries to reach legislative
goals in a variety of ways, more coop-
erative efforts between government
and industry and less ‘‘us versus them”
attitudes, Senator THOMPSON and I, in
cooperation with the Administration,
have developed this bill.

Let me highlight some
features of this legislation.

The bill would put into statute re-
quirements for cost-benefit analysis
and risk assessment of major rules and
executive oversight of the rulemaking
process. It requires agencies to do a
cost-benefit analysis when issuing
rules that cost $100 million, or are oth-
erwise designated by the Administrator
of the Office of Information and Regu-
latory Affairs (OIRA) as having other
significant impacts. The agency must
determine whether the benefits of the
rule justify its costs; whether the rule
is more cost-effective, or provides
greater net benefits, than other regu-
latory options considered by the agen-
cy; and whether the rule adopts a flexi-
ble regulatory option. If the agency de-
termines that the rule does not do so,
the agency is required to explain the
reasons why it selected the rule, in-
cluding any statutory provision that
required the agency to select the rule.

We say right from the beginning, in
the section on findings, that cost-ben-
efit analysis and risk assessment are
useful tools to help agencies issue rea-
sonable regulations. However, as we ex-
plicitly state, they do not replace the
need for good judgment and the agen-
cies’ consideration of social values in
deciding when and how to regulate.

The bill requires an agency issuing a
major rule to evaluate the benefits and
costs of a ‘‘reasonable number of rea-
sonable alternatives reflecting the
range of regulatory options that would
achieve the objective of the statute as
addressed by the rulemaking.” The bill
doesn’t require an agency to look at all
the possible alternatives, just a reason-
able number; but it does require the
agency to pick a selection of options

important
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that are available to it within the
range of the rulemaking objective.

We define benefits very broadly.
Nothing in this bill suggests that the
only benefits assessed by an agency
should be quantifiable. On the con-
trary, this bill explicitly recognizes
that many important benefits may be
nonquantifiable, and that agencies
have the right and authority to fully
consider such benefits when doing the
cost-benefit analysis and when deter-
mining whether the benefits justify the
costs.

If the rule involves a risk to health,
safety or the environment, the bill re-
quires the agency to do a quality risk
assessment to analyze the benefits of
the rule. All required risk assessments
and cost-benefit analyses for rules
costing $500 million would undergo
independent peer review. During the
cost-benefit analysis and risk assess-
ment, the rulemaking agency is re-
quired to consider substitution risks—
that is, risks that could be expected to
result from the implementation of the
regulatory option selected by the agen-
cy—and to compare the risk being reg-
ulated with other risks with which the
public may be familiar.

The risk assessment requirement es-
tablishes basic elements for performing
risk assessments, many of which will
provide transparency for an agency’s
development of a rule, and it requires
guidelines for such assessments to be
issued by OIRA in consultation with
the Office of Science and Technology
Policy.

Peer review is required by this bill
for both cost-benefit analyses and risk
assessments, but only once per rule.
Peer review is not required at both the
proposed and final rule stages.

The cost-benefit analysis, cost-ben-
efit determinations, and risk assess-
ment are required to be included in the
rulemaking record and to be considered
by the court, to the extent relevant,
only in determining whether the final
rule is arbitrary and capricious. In ad-
dition, if the agency fails to perform
the cost-benefit analysis, risk assess-
ment or peer review, the court may re-
mand or invalidate the rule, giving due
regard to prejudicial error, and in any
event shall order the agency to perform
the missing assessment or analysis.

The bill codifies the review procedure
now conducted by the Office of Infor-
mation and Regulatory Affairs (OIRA)
and requires public disclosure of
OIRA’s review process.

Finally, the bill requires the Director
of OMB to contract for a study on the
comparison of risks to human health,
safety and the environment and a
study to develop a common basis for
risk communication with respect to
carcinogens and noncarcinogens and
the incorporation of risk assessments
into cost-benefit analyses.

Mr. President, the cost-benefit anal-
yses and risk assessments required by
the bill are intended to be transparent
to the public. Agencies should not hide
the important information that forms
the basis of their regulatory actions.



S3482

Another important provision of this
bill is the one that requires the agency
to make a reasonable determination
whether the benefits of the rule justify
the costs and whether the regulatory
option selected by the agency is sub-
stantially likely to achieve the objec-
tive of the rulemaking in a more cost
effective manner or with greater net
benefits than the other regulatory op-
tions considered by the agency. This is
not in any way a decisional criteria
that the agency must meet. If, as the
agency is free to do, it chooses a regu-
latory option where the benefits do not
justify the costs or that is not more
cost effective or does not provide
greater net benefits than the other op-
tions, the agency is required to explain
why it did what it did and list the fac-
tors that caused it to do so. Those fac-
tors could be a statute, a policy judg-
ment, uncertainties in the data and the
like. There is no added judicial scru-
tiny of a rule provided for or intended
by this section. The final rule must
still stand or fall based on whether the
court finds that the rule is arbitrary or
capricious in light of the whole rule-
making record. That is the current
standard of judicial review.

The bill says that if an agency ‘‘can-
not’’ make the determinations required
by the bill, it has to say why it can’t.
Use of the word ‘‘cannot’ does not
mean that an agency rule can be over-
turned by a court for its failure to pick
an option that would permit the agen-
cy to make the determinations re-
quired by the bill. The agency is free to
use its discretion to regulate under the
substantive statute, and there is no im-
plication that such rule must meet the
standards described in the determina-
tions subsection. This legislation re-
quires only that the agency be up front
with the public as to just how cost-ben-
eficial and cost-effective its regulatory
proposal is.

Judicial review has been of great con-
cern to those of us who want real regu-
latory reform without bottling up im-
portant regulations in the courts.
There is no judicial review permitted
of the cost-benefit analysis or risk as-
sessment required by this bill outside
of judicial review of the final rule. The
analysis and assessment are included
in the rulemaking record, but there is
no judicial review of the content of
those items or the procedural steps fol-
lowed or not followed by the agency in
the development the analysis or assess-
ment. Only the total failure to actually
do the cost-benefit analysis or risk as-
sessment would allow the court to re-
mand the rule to the agency.

Finally, as I noted, the bill reflects
agreement with the Administration.
Among the key aspects of that agree-
ment are added clarification on the
avoidance of a so-called ‘‘superman-
date;” clarification of the provisions
for peer review; and deletion of provi-
sions that would have required periodic
reviews of existing rules.

So those are some highlights. A hear-
ing on the bill in the Governmental Af-
fairs Committee is planned for April.
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We are pleased that we have the sup-
port of the state and local government
organizations, namely the National
Governor’s Association, the National
League of Cities, the Council of State
Governments, the National Conference
of State Legislatures, the U.S. Con-
ference of Mayors, and the National
Association of Counties, as well as doz-
ens of business organizations, the
school boards, state environmental di-
rectors, and leading experts and schol-
ars across the country.

I feel strongly that this bill will im-
prove the regulatory process, will build
confidence in the regulatory programs
that are so important to this society’s
well-being, and will result in better,
more protective regulations because we
will be directing our resources in more
cost-effective ways.

I thank Senator THOMPSON and his
staff, Paul Noe, for their persistent and
hard work in keeping this effort going.
I ask unanimous consent that the July
15, 1998, letter to me from Jacob Lew,
Director of OMB, be included in the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

EXECUTIVE OFFICE OF THE PRESI-
DENT, OFFICE OF MANAGEMENT
AND BUDGET,
Washington, DC, July 15, 1998.
Hon. CARL LEVIN,
Committee on Governmental Affairs, U.S. Sen-
ate, Washington, DC.

DEAR SENATOR LEVIN: Thank you for your
letter of July 1, 1998, in which you respond to
the views on S. 981 that we expressed in
former OMB Director Frank Raines’ letter of
March 6, 1998.

President Clinton has been a strong sup-
porter of responsible regulatory reform. In
addition to signing into a law a number of
important pieces of reform legislation, he
and Vice President Gore are taking a wide
range of administrative steps to improve the
regulatory process. For example, under the
guidance of Executive Order 12866, agencies
are developing flexible performance stand-
ards and using market incentives whenever
possible; are applying benefit-cost analysis
to achieve objectives in the most cost-effec-
tive manner; and are reaching out to the af-
fected parties, particularly our State and
local partners, to understand better the in-
tended and unintended consequences of a
proposed regulatory action. Under the lead-
ership of the Vice President’s National Part-
nership for Reinventing Government, agen-
cies are improving delivery of services, re-
ducing red tape, and reforming practices to
focus on customer service. The Administra-
tion’s goal in these actions is to streamline
and reduce the burden of government on its
citizens, improve services, and restore the
basic trust of public in its government.

The debate on comprehensive regulatory
reform legislation is one that has sparked
great passion and has provoked, as you aptly
note in your letter, ‘‘distrust and friction
among the interested parties.” We heartily
agree with you that, to say the least, ‘‘[t]he
path to this point has not been easy.” In
part, this has been the result of earlier
versions of this legislation proposed by oth-
ers that sought not to improve the nation’s
regulatory system, but to burden and under-
mine it. In a variety of ways these bills
would have created obstacles and hurdles to
the government’s ability to function effec-
tively and to protect the health, safety, and
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environment of its citizens. In particular,
these bills would have created a superman-
date, undoing the many protections for our
citizens that are carefully crafted into spe-
cific statutes. In addition, strict judicial re-
view and complex analytic, risk assessment,
peer review, and lookback provisions would
have hampered rather than helped the gov-
ernment’s ability to make reasonable deci-
sions and would have opened the door to new
rounds of endless litigation.

We appreciate your thoughtful efforts over
the past year to respond to issues that we
and others have raised. In your latest letter
you continue to take seriously our concerns.
Indeed, the changes you indicate that you
are willing to make would resolve our con-
cerns, and if the bill emerges from the Sen-
ate and House as you now propose, with no
changes, the President would find it accept-
able and sign it.

I should note, however, that our experience
with past efforts to resolve these differences
suggests that good ideas and the resolution
of differences can be destroyed during the
long process at getting a bill to the Presi-
dent’s desk, and the nuances and balance
that we have all sought in this legislation
could be easily disrupted. Many of the terms
used carry great meaning, and further modi-
fication is likely to renew the concerns that
have animated our past opposition to bills of
this type. Accordingly, we look forward to
working with you to ensure that any bill the
Congress passes on this subject is fully con-
sistent with the one on which we have
reached agreement.

Sincerely,
JACOB J. LEW,
Acting Director.

Mr. THOMPSON. Mr President, I am
pleased to join Senator LEVIN and a bi-
partisan group of our colleagues in in-
troducing legislation to promote
smarter regulation by the federal gov-
ernment. The Regulatory Improvement
Act is an effort by many of us who
want to improve the quality of govern-
ment to find a common solution. I am
pleased that we are introducing this
bill with Senators VOINOVICH, ROBB
ABRAHAM, ROCKEFELLER, ROTH,
DASCHLE, STEVENS, MOYNIHAN, COCH-
RAN, BREAUX, FRIST, LINCOLN, ENZI,
GRAMS, and GRASSLEY. The supporters
of this bill represent a real diversity of
political viewpoints, but we share the
same goals. We want an effective gov-
ernment that protects public health,
well-being and the environment. We
want our government to achieve those
goals in the most sensible and efficient
way possible. We want to do the best
we can with what we’ve got, and to do
more good at less cost if possible. The
Regulatory Improvement Act will help
us do that.

The Regulatory Improvement Act is
based on a simple premise: people have
a right to know how and why govern-
ment agencies make their most impor-
tant and expensive regulatory deci-
sions. This legislation also will im-
prove the quality of government deci-
sion making—which will lead to a more
effective Federal government. And it
will make government more account-
able to the people it serves.

The Regulatory Improvement Act
will require the Federal government to
make better use of modern decision-
making tools (such as risk assessment
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and benefit-cost analysis), which are
currently under-used. Right now, these
tools are simply options—options that
aren’t used as much or as well as they
should be. Under this legislation, agen-
cies will carefully consider and disclose
the benefits and costs of different regu-
latory alternatives and seek out the
smartest, most flexible solutions. This
legislation also will help the Federal
government set smarter priorities—to
better focus money and other resources
on the most serious problems.

This legislation not only gives people
the right to know; it gives them the
right to see—to see how the govern-
ment works, or how it doesn’t. And by
providing people with information the
government uses to make decisions, it
gives people a real opportunity to in-
fluence those decisions. The bill em-
powers people and their State and local
officials to provide input into the Fed-
eral rulemaking system. It will make
the Federal government more mindful
of how unfunded mandates can burden
communities and interfere with local
priorities. That is why our governors,
mayors, state legislators, and county
officials support the Regulatory Im-
provement Act.

We have worked hard to build a solid
foundation for smarter regulatory deci-
sionmaking. Last March, the Govern-
mental Affairs Committee favorably
reported the Regulatory Improvement
Act, then S. 981, by a 10-5 vote. At the
time of the markup, the Administra-
tion sent a letter to me and Senator
LEVIN expressing a number of concerns
with the bill. We worked to resolve
those concerns, which largely involved
adding clarifying language to the bill.
In addition, some sections of the bill
were modified, and a couple were
dropped. On July 15, Jack Lew, the Di-
rector of OMB, sent us a letter on be-
half of the Administration. The letter
states that the President supports the
legislation. I am pleased that the
White House recognizes the importance
of the legislation to deliver the effec-
tive and efficient regulatory system
that the American people expect and
deserve.

This legislation will add trans-
parency to the current rulemaking
process, raise the quality of regulatory
analyses so smarter decisions can be
made, and help expedite important
safeguards—to reduce risks and save
lives. It will help us get more of the
good things sensible regulation can de-
liver. That’s why the Regulatory Im-
provement Act has broad bipartisan
support and is endorsed by state and
local officials, government reformers
and scholars, small business owners,
farmers, corporate leaders, and school
board members. I look forward to
working with my colleagues to pass
this much-needed legislation.

Mr. President, I ask unanimous con-
sent that letters of support from the
National Governors’ Association, the
National League of Cities, the Council
of State Governments, the National
Conference of State Legislatures, the
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U.S. Conference of Mayors, and the Na-
tional Association of Counties be print-
ed in the RECORD.

There being no objection, the letters
were ordered to be printed in the
RECORD, as follows:

NATIONAL GOVERNORS ASSOCIATION,
March 24, 1999.
Hon. FRED D. THOMPSON,
U.S. Senate, Washington, DC.
Hon. CARL LEVIN,
U.S. Senate, Washington, DC.

DEAR SENATORS THOMPSON AND LEVIN: The
nation’s Governors support the ‘‘Regulatory
Improvement Act of 1999.”” The proposed leg-
islation would greatly assist the state and
local governments in assessing the costs and
benefits of major regulations. This bill would
lead to improved quality of federal regu-
latory programs and rules, increase federal
government accountability, and encourage
open communication among federal agen-
cies, state and local governments, the public,
and Congress regarding federal regulatory
priorities.

We applaud your efforts to encourage
greater accountability with regard to the
burden of costly federal regulations on state
and local governments. The changes pro-
posed would, we believe, benefit all of our
taxpayers and constituents. We look forward
to working with you in securing enactment
of this legislation.

Sincerely,
GOVERNOR THOMAS R.
CARPER.
GOVERNOR MICHAEL O.
LEAVITT
NATIONAL LEAGUE OF CITIES,
Mavrch 24, 1999.
Hon. FRED THOMPSON,
U.S. Senate, Washington, DC.

DEAR SENATOR THOMPSON: The National
League of Cities (NLC) applauds your efforts
in introducing the Regulatory Improvement
Act. NLC represents 135,000 mayors and
council members from municipalities across
the country. Over 75 percent of our members
are from small cities and towns with popu-
lations of less than 50,000. Costly regulations
without and science or significant benefits to
health and safety are detrimental and bur-
densome to cities and towns.

Local governments could reap substantial
benefits from the improvements in the regu-
latory process that are included in this legis-
lation. These improvements would help mu-
nicipal officials avert preemptive and costly
regulations that are placed on local govern-
ments and gain a more powerful voice in the
regulatory rulemaking process. The National
League of Cities strongly supports enforce-
able cost-benefit analysis and relative risk
assessment for actions by federal agencies
that significantly impact state and local
governments.

The Regulatory Improvement Act would
also clarify the intent of the 1995 Unfunded
Mandates Reform Act (UMRA) by requiring
agencies to develop an effective process for
local input into the development of regu-
latory proposals and prevent regulatory pro-
posals that contain significant unfunded fed-
eral mandates. This type of partnership
could save cities millions of dollars in bur-
densome regulation and assist the federal
government in gaining community buy-in
when regulation is necessary.

The Regulatory Improvement Act will pro-
vide a means for testing costs of future regu-
lation on local governments with oversight
by the Office of Information and Regulatory
Affairs. While the 1995 Unfunded Mandates
Reform Act makes great strides towards
helping local governments prevent costly
regulations, now is the time to clarify the
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law to provide for cost-benefit analysis and
risk assessment. If your staff has any ques-
tions, please have them contact Kristin
Cormier, NLC Legislative Counsel.
Sincerely,
CLARENCE E. ANTHONY,
President, Mayor, South Bay, FL.

THE COUNCIL OF STATE
GOVERNMENTS,
WASHINGTON OFFICE,
March 25, 1999.
Hon. FRED THOMPSON,
U.S. Senate, Washington, DC.
Hon. CARL LEVIN,
U.S. Senate, Washington, DC.

DEAR SENATORS: The Council of State Gov-
ernments (CSG) supports your introduction
of the Regulatory Improvement Act. This
bill would codify requirements that would
compel the federal government to consider
the impact and costs of new and current reg-
ulations on state and territorial govern-
ments, as well as gain the input of local,
state, and tribal governments in the regu-
latory process. CSG represents a national
constituency composed of state and terri-
torial elected officials from all three
branches of government. Costly regulations
without sound science or significant benefits
to health and safety are detrimental and
burdensome to the jurisdictions adminis-
tered by our members.

State governments could reap substantial
benefits through improvements in the regu-
latory process included in this legislation.
These improvements would help state offi-
cials avert preemptive and costly regula-
tions that are placed on state governments
and gain a more powerful voice in the federal
regulatory rulemaking process. The Council
of State Governments strongly supports en-
forceable cost-benefit analysis and relative
risk assessments for every action by any and
every federal agency that significantly im-
pacts state and local governments.

The Regulatory Improvement Act could
clarify the intent of the 1995 Unfunded Man-
dates Reform Act (UMRA). By expanding on
UMRA language to require federal agencies
to develop an effective process to permit
meaningful and timely input from elected
state, local and tribal government into the
development of federal regulatory proposals
containing significant intergovernmental
mandates, state governments will be enabled
to make the case that certain costs cur-
rently being arbitrarily imposed upon them
are truly unnecessary and overly burden-
some. This type of partnership between the
federal and state governments will benefit
both parties by saving the states millions of
dollars, while simultaneously ensuring com-
munity ‘‘buy-in”’ when federal regulations
are necessary.

The Regulatory Improvement Act will pro-
vide a means for testing costs of future regu-
lation on state governments with oversight
by the Office of Information and Regulatory
Affairs. While the 1995 Unfunded Mandates
Reform Act makes great strides towards
helping local governments prevent costly
regulations, now is the time to clarify the
law to account for cost benefit analysis and
risk assessment.

Sincerely,

GOVERNOR TOMMY G.
THOMPSON,
State of Wisconsin,

President, CSG.

SENATOR KENNETH D.
MCCLINTOCK,
Chairman, CSG.
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NATIONAL CONFERENCE
OF STATE LEGISLATURES,
March 25, 1999.
Hon. FRED THOMPSON,
Chairman.
Hon. CARL LEVIN,
Washington, DC.

DEAR CHAIRMAN THOMPSON AND SENATOR
LEVIN: I am writing to offer the strong sup-
port of the National Conference of State Leg-
islatures for legislation you will soon intro-
duce that will require cost-benefit analyses
and risk assessments for federal regulations
that impact state and local governments.
This legislation builds on executive order
12866 by codifying many of its provisions.
The analyses and assessments included in
your legislation are essential for ensuring
that government resources are utilized to
produce maximum benefits for consumers
and those who are regulated.

We are pleased that your legislation will
institute an early consultation process with
state and local government officials and
their representatives on proposed regula-
tions that may have significant intergovern-
mental mandates. We are also reassured that
you will include independent agencies in the
regulatory consultation and cost-benefits
analysis/risk assessment processes. This will
widen the potential benefit of your legisla-
tion and give state and local governments a
consultation opportunity that we have not
had under other laws and regulatory proc-
esses.

Enactment of both the Regulatory Im-
provement Act as well as Regulatory Right
to Know Act will bolster federalism. Both
are a part of a larger federalism agenda that
the National Conference of State Legisla-
tures and our state and local government as-
sessment partners are supporting this year.

I appreciate the leadership you are pro-
viding by introducing the Regulatory Im-
provement Act and look forward to working
with you to ensure its enactment during the
106th Congress. NCSL will certainly work to
build cosponsorship and support for this leg-
islation so that it can be enacted expedi-
tiously.

Sincerely,
WILLIAM T. POUND, Executive Director.

THE U.S. CONFERENCE OF MAYORS,
March 25, 1999.
Hon. FRED THOMPSON,
U.S. Senate, Washington, DC.

DEAR SENATOR THOMPSON: On behalf of The
U.S. Conference of Mayors, I am writing to
express our strong support for the Regu-
latory Improvement Act (RIA). If enacted,
we believe this legislation will greatly im-
prove the way federal agencies develop rules
and regulations affecting state and local gov-
ernments. We are once again delighted that
you and Senator Carl Levin will cosponsor
this legislation, which enjoys broad bipar-
tisan support.

Since the passage of the Unfunded Man-
dates Reform Act (UMRA) of 1995, members
of Congress have become more sensitive to
the cost and the impact of new unfunded
mandates on state and local governments.
Unfortunately, UMRA has had very little ef-
fect on the federal regulatory process. We be-
lieve this will change once the Levin-Thomp-
son bill is approved. Each federal agency will
be required to conduct a risk assessment and
cost-benefit analysis on all major rules. If
they do not, federal courts will have author-
ity to remand or invalidate such rules.

In closing, I want to thank you and Sen-
ator Levin for cosponsoring this important
legislation. By requiring federal agencies to
be more sensitive to the cost and benefit of
new rules, we believe the number of costly
mandates imposed on state and local govern-
ments will be reduced in the future. Be as-
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sured that the nation’s mayors stand ready
to work with you in any way we can to en-
sure the passage of this legislation. Feel free
to contact Larry Jones of the Conference
staff if you have any questions.
Sincerely,
DEEDEE CORRADINI,
Mayor of Salt Lake City.

SUPPORTING THE REGULATORY IMPROVEMENT
Act

Whereas, in February 1998, the General Ac-
counting Office released a report that con-
cludes that the Unfunded Mandates Reform
Act of 1995, which in part was enacted to
limit the ability of federal agencies to im-
pose new costly unfunded mandates on state
and local governments, has had only limited
impact on federal agencies’ rulemaking ac-
tions; and

Whereas, state and local leaders are con-
cerned that federal agencies are continuing
to impose new costly rules on state and local
governments with very little accountability;
and

Whereas, in response to the GAO report,
Senators Fred Thompson and Carl Levin in-
troduced the Regulatory Improvement Act, a
proposal that would require federal agencies
to conduct cost-benefit analysis, risk assess-
ment and peer review before issuing any new
major rule (costing over $100 million annu-
ally or deemed by the Office of Management
and Budget to have a significant impact on
the economy); and

Whereas, under the proposed legislation
federal agencies that issue new rules before
conducting the required cost-benefit anal-
ysis, risk assessment and peer review would
be subjected to judicial review and courts
would be required to invalidate such rules;
and

Whereas, the bill would require each fed-
eral agency to develop an effective process to
allow elected representatives of state and
local governments to provide meaningful and
timely input into the regulatory process con-
sistent with UMRA; now therefore be it

Resolved, That the U.S. Conference of May-
ors urges all members of the U.S. Senate to
vote in favor of the Regulatory Improvement
Act; and be it

Further Resolved that The U.S. Conference
of Mayors urges that similar legislation be
introduced in the U.S. House of Representa-
tives and urges all members to vote in favor
of such legislation.

NACo,
March 24, 1999.
Hon. FRED THOMPSON,
Chair, Senate Committee on Governmental Af-
fairs, Washington, DC.

DEAR SENATOR THOMPSON: On behalf of the
National Association of Counties (NACo) I
am pleased to express our support for your
legislation, The Regulatory Improvement
Act. NACo applauds your efforts on behalf of
the counties throughout the nation that
have for decades faced an ever-increasing
number of unfunded regulatory mandates
from federal departments and agencies.

NACo supports legislation that would re-
quire federal departments and agencies to
conduct a cost benefit analysis to determine
that the benefits to be derived from issuing
a new regulation outweight the costs to
state and local government.

Sincerely,
BETTY LLOU WARD,
President, NACo,
Commissioner, Wake County, NC.

e Mr. VOINOVICH. Mr. President, I
am pleased to join my colleagues as an
original co-sponsor of the Regulatory
Improvement Act. I commend Senators
THOMPSON and LEVIN for their bipar-
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tisan work to pass legislation to enable
federal regulators to do a better job of
protecting public health, safety and
the environment. This is the same bill
that the Administration, state and
local governments and the business
community supported last year.

I am a public servant who cares deep-
ly about the needs of our environment
and the health and well-being of our
citizens. I sponsored legislation to cre-
ate the Ohio Environmental Agency
when I served in the state legislature,
and I fought to end oil and gas drilling
in the Lake Erie Bed. As Governor, I
increased funding for environmental
protection by over 60 percent.

However, over the years, I also have
become increasingly concerned about
the unnecessary and burdensome costs
that are imposed on our citizens and
state and local governments through
federal laws and regulations.

Efforts to address these cost burdens
began back in 1994 when I worked with
Senators ROTH, GLENN and KEMP-
THORNE and the state-local government
coalition to draft an unfunded man-
dates reform bill. We succeeded in pass-
ing the Unfunded Mandates Reform Act
(UMRA) in the 104th Congress.

Following this success, I worked
closely with the state-local govern-
ment coalition on our next priority—
passage of effective safe drinking water
reforms—which was enacted with broad
bipartisan support in 1996.

These efforts are notable because
they represent common-sense reforms
that make government more account-
able based on public awareness of risks,
costs and benefits. These statutes set
key precedents for the reforms that are
envisioned in the regulatory Improve-
ment Act. In many respects, this bill
builds on these achievements. Senator
THOMPSON has said that this bill rep-
resents phase 2 of UMRA and I strongly
agree.

I specifically mention the drinking
water program today because of its
close similarity to the Regulatory Im-
provement Act. In both, agencies are
required to conduct an analysis of in-
cremental costs and benefits of alter-
native standards, while providing those
agencies with flexibility in making
final regulatory decisions.

If we agree that these analytical
tools are good enough for the water
that we drink, they certainly must be
good enough for other regulations.

However, both UMRA and the drink-
ing water amendments have had lim-
ited applications. The Regulatory Im-
provement Act is needed to provide
across-the-board cost-benefit analysis
and risk assessment procedures at all
federal agencies. This bill will result in
greater protection of public health and
the environment while alleviating cost
burdens on state and local govern-
ments and the private sector.

GAO reported last year that UMRA
has had little effect on the way federal
agencies make rulemaking decisions.
The report specifically points out that
the Regulatory Improvement Act
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would improve the quality of regu-
latory analysis. I think it is time that
we make federal agencies—not just
Congress—accountable for the deci-
sions they make.

While many federal regulations have
been well intended, not all have
achieved their purpose and many have
unnecessarily passed significant bur-
dens onto our citizens and state and
local governments.

It is crucial that federal, state and
local governments work in partnership
to determine how we can best allocate
resources for protection of health and
the environment. As a nation, we spend
vast sums on regulations. A report
commissioned by the U.S. Small Busi-
ness Administration estimates that
regulations will cost the economy
about $709 billion 1999—more than
$7,000 for the average American house-
hold.

Unfortunately, this burden on con-
sumers and American businesses has
not always resulted in maximum
health or environmental protection. At
times, it has diverted scarce resources
that could be used for other priorities
such as education, crime prevention
and more effective protection of health
and the environment.

The challenge facing public officials
today is determining how best to pro-
tect the health of our citizens and our
environment with limited resources.
We need to do a much better job ensur-
ing that regulations’ costs bear a rea-
sonable relationship with their bene-
fits, and we need to do a better job of
setting priorities and spending our re-
sources wisely.

I believe that the Regulatory Im-
provement Act will help achieve these
goals. First, I believe this bill will in-
crease the public’s knowledge of how
and why agencies make major rules. In
essence, this bill asks regulatory agen-
cies to answer several simple, but vital
questions: What is the nature of the
risk being considered? What are the
benefits of the proposed regulation?
How much will it cost? And, are there
better, 1less Dburdensome ways to
achieve the same goals?

I am particularly pleased that the
bill provides opportunities for state
and local government officials to con-
sult with agencies as rules are being
developed so that regulators are more
sensitive to state and local needs and
the burden of unfunded mandates. This
only makes sense since states and local
governments often have the responsi-
bility of implementing and enforcing
these regulations.

Second, requiring federal agencies to
conduct cost-benefit analyses, publish
those results, disclose any estimates of
risks and explain whether any of these
factors were considered in finalizing
rules will increase government ac-
countability to the people it serves.

And finally, this bill will improve the
quality of government decision-making
by allowing the government to set pri-
orities and focus on the worst risks
first. Careful thought, reasonable as-
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sumptions, peer review and sound
science will help target problems and
find better solutions.

This bill does not mandate outcomes,
but it does impose common-sense dis-
cipline and accountability in the rule-
making process. I think it is time to
move forward with this bipartisan
measure.®

By Mrs. HUTCHISON:

S. T47. A bill to amend title 49,
United States Code, to promote rail
competition, and for other purposes; to
the Committee on Commerce, Science,
and Transportation.

SURFACE TRANSPORTATION BOARD REAUTHOR-
IZATION AND RAIL SERVICE IMPROVEMENT ACT
Mrs. HUTCHISON. Mr. President, I

rise to introduce the Surface Transpor-

tation Board Reauthorization and Im-

provement Act of 1999.

My highest priority as chairman of
the Surface Transportation Sub-
committee of the Commerce Com-
mittee this year is to pass a re-author-
ization bill—one that provides some
ability for shippers to obtain improved
service and rates, while maintaining
the ability of railroads to make a re-
turn and, indeed, grow.

The bill I am introducing seeks to
improve competition and the proce-
dures at the Board that shippers and
carriers rely upon to adjudicate their
rate disputes. At the same time, it rec-
ognizes the need for the railroad indus-
try to maintain sound financial foot-
ing, capable of maintaining the rail-
road infrastructure.

Last year, at the behest of Chairman
McCAIN and me, the Board initiated a
hearing process on competition issues
and developed an extensive record on
these issues. Specifically, the Board
held two days of hearings and received
testimony from 60 witnesses. It heard
shipper complaints of inadequate serv-
ice, higher rates, and concentration in
the railroad industry. The Board also
listened to carriers who stressed that,
especially in a growing economy, ca-
pacity and infrastructure investment is
the key to meeting their customers’
needs.

In addition, the Board held a hearing
in December at my request on the pro-
posals offered by Houston shippers, the
Greater Houston Partnership and the
Railroad Commission of Texas.

As a result of these hearings, the
Board has done what is within its au-
thority to help shippers obtain some
relief. It undertook two important
rulemakings. One provides for alter-
native rail availability during a service
failure. The other streamlines rail rate
cases by dispensing with consideration
of “‘product and geographic competi-
tion” in determining market domi-
nance for rate cases.

I commend the Board for making
these rules, and —frankly—for going no
further. It’s refreshing to find a regu-
latory body that does not attempt to
develop a new policy in the absence of
Congressional guidance.

This bill picks up where the Board’s
actions left off. First, it codifies the
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Board’s decision to streamline the mar-
ket dominance test and the procedure
for providing alternative rail avail-
ability during a service failure. Second,
it begins the process of reforming the
procedure that small shippers use for
rate cases. A recent GAO report high-
lights the cost, in time and money, of
the current process.

This bill also sets into motion
changes in the Board’s revenue ade-
quacy finding, making it a more help-
ful and real-world standard. It balances
the bottleneck issue, enhances the
Board’s emergency powers and estab-
lishes an arbitration system that could
lead to better-shipper carrier dialogue.
Finally, it clarifies, in a balanced way
and without dictating specific out-
comes, that competition remains part
of the rail merger and national rail pol-
icy of this country.

It is clear that Congress has a job to
do in re-authorizing the Surface Trans-
portation Board and addressing some of
the difficult issues associated with it.
This bill is a first step. I want to
strongly convey that I do not see it as
a final product. While I view it as fair
to all parties, I am ready to consider
changes to improve the bill and ensure
its enactment. To that end, I encour-
age my colleagues to work with me to-
ward the common purpose of reauthor-
izing the Board and making some com-
mon sense improvements.

I ask unanimous consent to have the
bill printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 747

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Surface
Transportation Board Reauthorization and
Improvement Act of 1999,

SEC. 2. PROMOTION OF COMPETITION WITHIN
THE RAIL INDUSTRY.

Section 10101 of title 49, United States
Code, is amended by—

(1) redesignating paragraphs (1) through (7)
as paragraphs (2) through (8);

(2) inserting before paragraph (2), as redes-
ignated, the following:

‘(1) to encourage and promote effective
competition within the rail industry;’’;

(3) striking ‘‘revenues,” in paragraph (4),
as redesignated, and inserting ‘‘revenues to
ensure appropriate rail infrastructure;’’;

(4) redesignating paragraphs (8) through
(15) as paragraphs (10) through (17); and

(5) inserting before paragraph (10), as re-
designated, the following:

‘“(9) to discourage artificial barriers to
interchange and car supply which can im-
pede competition between shortline, re-
gional, and Class I carriers and block effec-
tive rail service to shippers;”’.

SEC. 3 EXTENSION OF TIME LIMIT ON EMER-
GENCY SERVICE ORDERS.

Section 11123 of title 49, United States
Code, is amended by—

(1) striking ‘30’ in subsection (a) and in-
serting ‘‘60”’;

(2) striking ‘30"’ in subsection (c)(1) and in-
serting ‘‘60”’; and

(3) adding at the end of subsection (c) the
following:

‘‘(4) The Board may provide up to 2 exten-
sions, totalling not more than 180 days, of
the 240-day period under paragraph (1).”.
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SEC. 4. PROCEDURAL RELIEF FOR SMALL RATE
CASES.

(a) DISCOVERY LIMITED.—Section 10701(d) of
title 49, United States Code, is amended by—

(1) inserting ‘‘(A)”’ in paragraph (3) before
“The Board’’; and

(2) adding at the end thereof the following:

(*‘(B) Unless the Board finds that there is a
compelling need to permit discovery in a
particular proceeding, discovery shall not be
permitted in a proceeding handled under the
guidelines established under subparagraph
(A).”.

(b) ADMINISTRATIVE RELIEF.—Not later
than 180 days after the date of enactment of
this Act, the Surface Transportation Board
shall—

(1) review the rules and procedures applica-
ble to rate complaints and other complaints
filed with the Board by small shippers;

(2) identify any such rules or procedures
that are unduly burdensome to small ship-
pers; and

(3) take such action, including rulemaking,
as is appropriate to reduce or eliminate the
aspects of the rules and procedures that the
Board determines under paragraph (2) to be
unduly burdensome to small shippers.

(¢) LEGISLATIVE RELIEF.—The Board shall
notify the Committee on Commerce,
Science, and Transportation of the Senate
and the Committee on Transportation and
Infrastructure of the House of Representa-
tives if the Board determines that additional
changes in the rules and procedures de-
scribed in subsection (b) are appropriate and
require commensurate changes in statutory
law. In making that notification, the Board
shall make recommendations concerning
those changes.

SEC. 5. CODIFICATION OF MARKET DOMINANCE
RELIEF.

Setion 10707(d)(1)(A) of title 49, United
States Code, is amended by adding at the end
thereof the following: ‘“‘In making a deter-
mination under this section, the Board may
not consider evidence of product or geo-
graphic competition.”.

SEC. 6. RAIL REVENUE ADEQUACY DETERMINA-
TIONS.

(a) Section 10101(3) of title 49, United
States Code, is amended by striking ‘‘reve-
nues, as determined by the Board;” and in-
serting ‘‘revenues;”’.

(b) Section 10701(d)(2) of title 49, United
States Code, is amended by striking ‘‘reve-
nues, as established by the Board under sec-
tion 10704(a)(2) of this title.” and inserting
“‘revenues.’’.

(c) Section 10701(d) of title 49, United
States Code, is amended by adding at the end
thereof the following:

‘“(4) To facilitate the process by which the
Board gives due consideration to the policy
that rail carriers shall earn adequate reve-
nues, the Board shall convene a 3-member
panel of outside experts to make rec-
ommendations as to an appropriate method-
ology by which the adequacy of a carrier’s
revenues should be considered. The panel
shall issue a report containing its rec-
ommendations within 270 days after the date
of enactment of the Surface Transportation
Board Amendments of 1999.”.

SEC. 7. BOTTLENECK RATES.

(a) THROUGH ROUTES.—Section 10703 of title
49, United States Code, is amended—

(1) inserting ‘‘(a) IN GENERAL.— before
“Rail carriers’; and

(2) adding at the end thereof the following:

““(b) CONNECTING CARRIERS.—When a ship-
per and rail carrier enter into a contract
under section 10709 for transportation that
would require a through route with a con-
necting carrier and there is no reasonable al-
ternative route that could be constructed
without participation of that connecting car-
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rier, the connecting carrier shall, upon re-
quest, establish a through route and a rate
that can be used in conjunction with trans-
portation provided pursuant to the contract,
unless the connecting carrier shows that—

‘(1) the interchange requested is not oper-
ationally feasible; or

‘“(2) the through route would significantly
impair the connecting carrier’s ability to
serve its other traffic. The connecting car-
rier shall establish a rate and through route
within 21 days unless the Board has made a
determination that the connecting carrier is
likely to prevail in its claim under para-
graph (1) or (2).”.

(b) BOARD’S AUTHORITY TO PRESCRIBE DIVI-
SION OF JOINT RATES.—Section 10705(b) of
title 49, United States Code, is amended by
striking ‘“The Board shall” and inserting
‘“‘Except as provided in section 10703(b), the
Board shall”.

(c) COMPLAINTS.—Section 11701 of title 49,
United States Code, is amended—

(1) by redesignating subsection (c) as sub-
section (d); and

(2) by inserting after subsection (b) the fol-
lowing:

‘‘(c) Where transportation over a portion of
a through route is governed by a contract
under section 10709, a rate complaint must be
limited to the rates that apply to the portion
of the through route not governed by such a
contract.”.

SEC. 8. SIMPLIFIED DISPUTE RESOLUTION.

Within 180 days after the date of enact-
ment of this Act, the Surface Transportation
Board shall promulgate regulations adopting
a simplified dispute resolution mechanism
with the following features:

(1) IN GENERAL.—The simplified dispute
resolution mechanism will utilize expedited
arbitration with a minimum of discovery and
may be used to decide disputes between par-
ties involving any matter subject to the ju-
risdiction of the Board, other than rate rea-
sonableness cases that would be decided
under constrained market pricing principles.

(2) APPLICABLE STANDARDS.—Arbitrators
will apply existing legal standards.

(3) MANDATORY IF REQUESTED.—Use of the
simplified dispute resolution mechanism is
required whenever at least one party to the
dispute requests.

(4) 90-DAY TURNAROUND.—Arbitrators will
issue their decisions within 90 days after
being appointed.

(5) PAYMENT OF cosTS.—Each party will
pay its own costs, and the costs of the arbi-
trator and other administrative costs of ar-
bitration will be shared equally between and
among the parties.

(6) DECISIONS PRIVATE; NOT PRECEDENTIAL.—
Except as otherwise provided by the Board,
decisions will remain private and will not
constitute binding precedent.

(7) DECISIONS BINDING AND ENFORCEABLE.—
Except as otherwise provided in paragraph
(8), decisions will be binding and enforceable
by the Board.

(8) RIGHT TO APPEAL.—Any party will have
an unqualified right to appeal any decision
to the Board, in which case the Board will
decide the matter de novo. In making its de-
cision, the Board may consider the decision
of the arbitrator and any evidence and other
material developed during the arbitration.

(9) MUTUAL MODIFICATION.—AnNy procedure
or regulation adopted by the Board with re-
spect to the simplified dispute resolution
may be modified or eliminated by mutual
agreement of all parties to the dispute.

SEC. 9. PROMOTION OF COMPETITIVE RAIL SERV-
ICE OPTIONS.

Section 11324 of title 49, United States
Code, is amended—

(1) by striking ‘‘and’ in paragraph (4) of
subsection (b);
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(2) by striking ‘‘system.’” in paragraph (5)
of subsection (b) and inserting ‘‘system;
and’’;

(3) by adding at the end of subsection (b)
the following:

‘(6) means and methods to encourage and
expand competition between and among rail
carriers in the affected region or the na-
tional rail system.’’; and

(4) by inserting after the second sentence
in subsection (c¢) the following: ‘“The Board
may impose conditions to encourage and ex-
pand competition between and among rail
carriers in the affected region or the na-
tional rail system, if such conditions do not
cause substantial harm to the benefits of the
transaction to the affected carriers or the
public.”.

SEC. 10. CLARIFICATION OF STB AUTHORITY TO
GRANT TEMPORARY ACCESS RE-
LIEF.

(a) Section 10705 of title 49, United States
Code, is amended by adding at the end there-
of the following:

‘(d) The Board may grant temporary relief
under this section when the Board finds it
necessary and appropriate to do so to remedy
inadequate service. The authority provided
in this section is in addition to the authority
of the Board to provide temporary relief
under sections 11102 and 11123 of this title.”.

(b) Section 11102 of title 49, United States
Code, is amended by adding at the end there-
of the following:

‘“(e) The Board may grant temporary relief
under subsections (a) and (c) when the Board
finds it necessary and appropriate to do so to
remedy inadequate service. The authority
provided in this section is in addition to the
authority of the Board to provide temporary
relief under sections 10705 and 11123 of this
title.”.

(c) Section 11123 of title 49, United States
Code, is amended by adding at the end there-
of the following:

‘‘(e) The authority provided in this section
is in addition to the authority of the Board
to provide temporary relief under sections
10705 and 11102 of this title.”.

SEC. 11. HOUSEHOLD GOODS COLLECTIVE AC-
TIVITIES.

Section 13703(d) of title 49, United States
Code, is amended by inserting ‘‘(other than
an agreement affecting only the transpor-
tation of household goods, as defined on De-
cember 31, 1995)” after ‘‘agreement’ in the
first sentence.

SEC. 12. AUTHORIZATION LEVELS.

There are authorized to be appropriated to
the Surface Transportation Board $16,000,000
for fiscal year 1999, $17,000,000 for fiscal year
2000, $17,5655,000 for fiscal year 2001, and
$18,129,000 for fiscal year 2002.

SEC. 13. CHAIRMAN DESIGNATED WITH SENATE
CONFIRMATION.

Section 701(c)(1) of title 49, United States
Code, is amended by striking ‘‘President”
and inserting ‘‘President, by and with the
advice and consent of the Senate,”.

By Mr. MURKOWSKI:

S. 748. A bill to improve Native hir-
ing and contracting by the Federal
Government within the State of Alas-
ka, and for other purposes; to the Com-
mittee on Energy and Natural Re-
sources.

NATIVE HIRE AND CONTRACTING LEGISLATION

Mr. MURKOWSKI. Mr. President,
this legislation requires the Secretary
of the Interior to issue a report to the
Congress that details the specific steps
the Department of the Interior will
take to contract activities and pro-
grams of the Department to Alaska Na-
tives.
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Legislation already exists for con-
tracting with and hiring Alaska Na-
tives. Sections 1307 and 1308 of the
Alaska National Interest Lands Con-
servation Act and section 638 of the In-
dian Self-Determination and Education
Assistance Act are clear on these mat-
ters. The problem is that the law have
been largely ignored.

Outside of a few studies that were
contracted to Native Associations dur-
ing the past two years, the record of
the Department in contracting and
local hiring is abysmal.

I have been told by representatives of
this Administration that there are ob-
stacles in both contracting with and
hiring local Natives. When pressed, the
obstacles are not well explained, if at
all.

Mr. President, if there are valid ob-
stacles, we should know specifically
what they are so that Congress can ad-
dress them. If there are not obstacles,
then the Administration should begin
to implement the law. My legislation
requires a complete explanation of the
“Obstacles” and a plan for imple-
menting the law in accordance with
the Alaska National Interest Lands
Conversation Act and the Indian Self-
Determination and Education Assist-
ance Act.

In addition to the report required by
this legislation, the Secretary is also
directed to initiate a pilot program to
contract various National Park Service
functions, operations and programs in
northwest Alaska to local Native enti-
ties.

Mr. President, the National Park
Service, the Bureau of Land Manage-
ment, the Fish and Wildlife Service,
and the other agencies within the De-
partment have an opportunity to hire
and contract with local Alaska Natives
who were born, raised and live near and
in our parks, refuges and public lands
in Alaska. These individuals are more
familiar with the area than persons
hired from outside Alaska. They know
the history, they know the hazards,
they know about living and working in
arctic conditions. Given the levels of
unemployment in the area, it makes
absolutely no sense not to hire these
individuals.

I do not understand why any of one of
these agencies or bureaus keep filing
positions with persons from the lower
48—individuals who have little experi-
ence in Alaska—when they have a
qualified individuals in the immediate
area.

If we can just get the Federal agen-
cies in the State of Alaska to read sec-
tions 1307 and 1308 of ANILCA and sec-
tion 638 of ISEAA it would be a major
step in the right direction. If Alaska
Natives are given the opportunity to
contract with and be employed by the
Federal agencies in my State, everyone
wins, no one loses, and the American
public will be better served.e

By Mr. KENNEDY (for himself,
Mr. STEVENS, Mr. DobDD, Mr.
JEFFORDS, and Mr. KERRY:)
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S. 749. A bill to establish a program
to provide financial assistance to
States and local entities to support
early learning programs for prekinder-
garten children, and for other purposes;
to the Committee on Health, Edu-
cation, Labor, and Pensions.

Mr. KENNEDY. Mr. President, today
Senators STEVENS, DoODD, JEFFORDS,
KERRY and I are introducing legislation
to create an Early Learning Trust
Fund. With this legislation, we intend
to improve the availability and quality
of early learning programs so that all
children can begin school ready to
learn.

This is a truly bipartisan bill, and it
is a privilege to be working closely
with Senators of both parties on this
issue that is so critical to the nation’s
future—the education of our children.
Senator STEVENS’ knowledge of child-
hood development and brain research is
outstanding, and his commitment to
this issue is impressive. He under-
stands the impact that early education
can have on a child’s development.
Senator KERRY shares this interest as
well. His work on the importance of
brain development during the early
childhood years has helped educate the
Senate on this issue. Senator JEF-
FORDS’ long standing interest in edu-
cation and school readiness is exem-
plary. I have great respect for his lead-
ership as Chairman of the Health, Edu-
cation, Labor, and Pensions Committee
on education and many other issues to
improve the well-being of children.
Senator DoDD’s leadership on the Sub-
committee for Children and Families
has been outstanding. He has always
been a champion for children’s issues
and we are proud to have him as a co-
sponsor of this legislation.

Over 23 million children under 6 live
in the United States, and all of these
children deserve the opportunity to
start school ready to learn. In order for
them to do so, we must make signifi-
cant investments in children, long be-
fore they ever walk through the school-
house door.

Recent brain research documents the
importance of the first few years of life
for child development. During this
time, children develop essential learn-
ing and social skills that they will need
and use throughout their lives.

For children to reach their full po-
tential, they must begin school ready
to learn. Ten years ago, the nation’s
governors developed a set of edu-
cational goals to improve the quality
of education in the United States. The
number one goal was that by the year
2000, all children should enter school
“ready to learn.”” While it is no longer
possible to meet this objective by the
year 2000, we must do all we can. We
cannot afford to let another decade
pass without investing more effectively
in children’s educational development.

Quality early education programs
help children in a number of ways, and
have a particularly strong impact on
low-income children, who are at the
greatest risk of school failure. Children
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who attend high quality preschool
classes have stronger language, math,
and social skills than children who at-
tended classes of inferior quality.

These early skills translate into
greater school readiness. First graders
who begin school with strong language
and learning skills are more motivated
to learn to read well, and they benefit
more from classroom instruction. Qual-
ity early education programs also have
important long range consequences,
and are closely associated with in-
creased academic achievement, higher
adult earnings, and far less involve-
ment with the criminal justice system.

Research consistently demonstrates
that early education programs improve
school readiness. But too many chil-
dren have no access to these programs.
Sixty-one percent of children age 3-5
whose parents earn $50,000 or more a
year are enrolled in pre-kindergarten
classes. But, only 36% of children in
the same age group in families earning
less than $15,000 are enrolled in such
classes. Clearly, many children are not
receiving the educational boost they
need to begin school ‘“‘ready to read,
ready to learn, and ready to succeed.”

Our bill provides 10 billion dollars
over five years to states to strengthen
and expand early education programs
for children under 6. By increasing the
number of children who have early
learning opportunities, we will ensure
that many more children begin school
ready to learn.

The ‘“Early Learning Trust Fund”
will provide each state with funds to
strengthen and improve early edu-
cation. Governors will receive the
grants, and communities, along with
parents, will decide how these funds
can best be used. The aid will be dis-
tributed based on a formula which
takes into account the total number of
young children in each state, and the
Department of Health and Human
Services will allocate funds to the
states. To assist in this process, gov-
ernors will appoint a state council of
representatives from the office of the
governor, relevant state agencies, Head
Start, parental organizations, and re-
source and referral agencies—all ex-
perts in the field of early education.
The state councils will be responsible
for setting priorities, approving and
implementing state plans to improve
early education.

States will have the flexibility to in-
vest in an array of strategies that give
young children the building blocks to
become good readers and good stu-
dents. States may use their funds to
support a wide range of activities in-
cluding: (1) strengthening pre-kinder-
garten services and helping commu-
nities obtain the resources necessary
to offer children a good start; (2) help-
ing communities make the best use of
early learning programs to ensure that
their resources are used most effec-
tively; (3) ensuring that special needs
children have access to the early learn-
ing services they need to reach their
full potential; (4) strengthening Early
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Head Start to meet the learning needs
of very young children; and (b) expand-
ing Head Start to include full-day,
year-round services to help children of
working parents begin school ready to
learn. The specific strategy that states
decide to adopt is not the central
issue—improving school readiness is
the central issue. And this bill will give
states the flexibility and funding they
need to achieve this goal.

Children and families across the
country will benefit from the Early
Learning Trust Fund. Massachusetts
has more than 480,000 children under
the age of 6, and a significant number
will be helped by this legislation. Far
too many children are currently on
waiting lists today for assistance like
this. We cannot tell these children,
“Wait until you grow up to receive the
education you deserve.”’

Those on the front lines trying to
meet these needs in their communities
will receive reinforcements. For exam-
ple, in Massachusetts, the Community
Partnerships for Children provide full-
day early care and education to 15,300
three- and four-year-olds from low-in-
come families. The Early Learning
Trust Fund will expand and strengthen
exemplary initiatives such as this.

Investment in early education is
strongly supported by organizations
across the country, including the Chil-
dren’s Defense Fund, the National Gov-
ernors’ Association, Fight Crime: In-
vest in Kids, the National Association
of Child Care Resource and Referral
Services, the National Association for
State Legislatures, and the National
Association for the Education of Young
Children. These organizations agree
that investments in children in the
early years not only make sense, but
make an enormous difference.

Our nation’s greatest resource is its
children. We must do all we can to en-
sure that they reach their full poten-
tial. Improving school readiness is an
essential first step. I urge my col-
leagues to support this important ini-
tiative. I look forward to its enact-
ment, and I ask unanimous consent
that the text of the bill may be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 749

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Early Learn-
ing Trust Fund Act”.

SEC. 2. FINDINGS AND PURPOSE.

(a) FINDINGS.—Congress finds that—

(1) brain development research shows that
the first 3 years of a child’s life are critical
to a child’s brain development and the
child’s future success;

(2) high quality early learning programs
can increase the literacy rate, the high
school graduation rate, the employment
rate, and the college enrollment rate for pre-
kindergarten children who participate in the
programs;

(3) high quality early learning programs
can decrease the incidence of teenage preg-
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nancy, welfare dependency, arrest, and juve-
nile delinquency for children who participate
in these programs;

(4) high quality early learning programs
can provide a strong base for prekinder-
garten children in language and cognitive
skills and can motivate the children to learn
to read in order to benefit from classroom in-
struction;

() many working families cannot afford
early learning programs for their prekinder-
garten children;

(6) only 36 percent of children who are be-
tween the ages of 3 and 5, not enrolled in
kindergarten, and living in families in which
the parents earn less than $15,000, are en-
rolled in prekindergarten, while 61 percent of
children of a similar age who live in families
in which the parents earn $50,000 or more are
enrolled in prekindergarten;

(7) because of the growing number of pre-
kindergarten children in single-parent fami-
lies or families in which both parents work,
there is a great need for affordable high qual-
ity, full day, full calendar year early learn-
ing programs;

(8) many children who could benefit from a
strong early learning experience are enrolled
in child care programs that could use addi-
tional resources to prepare the children to
enter school ready to succeed; and

(9) the low salaries paid to staff in early
learning programs, the lack of career pro-
gression for such staff, and the lack of child
development specialists involved in the early
learning programs makes it difficult to at-
tract and retain trained staff to help the
children enter school ready to read.

(b) PURPOSE.—The purposes of this Act
are—

(1) to make widely available to prekinder-
garten children a high quality, child-cen-
tered, developmentally appropriate early
learning program;

(2) to make widely available to parents of
prekindergarten children who desire the
services, a full day, full calendar year pro-
gram in which they can enroll their pre-
kindergarten children;

(3) to make efficient use of Federal, State,
and local resources for early learning pro-
grams by promoting collaboration and co-
ordination of such programs and supports at
the Federal, State, and local levels;

(4) to assist State and local governments in
expanding or improving early learning pro-
grams that use existing facilities that meet
State and local safety code requirements;

(5) to provide resources to ensure that all
children enter elementary school ready to
learn how to read; and

(6) to assist State and local governments in
providing training for teachers and staff of
early learning programs, and to promote the
use of salary scales that take into account
training and experience.

SEC. 3. DEFINITIONS.

In this Act:

(1) EARLY LEARNING PROGRAMS.—The term
‘“‘early learning programs’ means programs
that provide the services described in section
9 that are for children who have not attended
kindergarten or elementary school.

(2) FULL CALENDAR YEAR.—The term ‘full
calendar year” means all days of operation
of businesses in the locality, excluding—

(A) legal public holidays, as defined in sec-
tion 6103 of title 5, United States Code; and

(B) a single period of 14 consecutive days
during the summer.

(3) FuLL DAY.—The term ‘‘full day’’ means
the hours of normal operation of businesses
in the locality.

(4) LOCAL EDUCATIONAL AGENCY; STATE EDU-
CATIONAL AGENCY.—The terms ‘local edu-
cational agency’” and ‘‘State educational
agency’” have the meanings given the terms
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in section 14101 of the Elementary and Sec-
ondary Education Act of 1965 (20 U.S.C. 8801).

(5) LOCALITY.—The term ‘locality’’ means
a city, county, borough, township, or other
general purpose unit of local government, or
an Indian reservation or Indian Tribe. For
purposes of this Act, 2 or more localities act-
ing together may be considered a locality.

(6) PARENT.—The term ‘‘parent’” means a
biological parent, an adoptive parent, a step-
parent, or a foster parent of a child, includ-
ing a legal guardian or other person standing
in loco parentis.

(7) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of Health and Human
Services.

(8) SERVICE PROVIDER.—The term ‘‘service
provider’” means any public or private early
learning program, including a local edu-
cational agency, a Head Start agency under
the Head Start Act (42 U.S.C. 9831 et seq.), or
a community-based organization that re-
ceives funds under this Act.

(9) TRAINING.—The term ‘‘training’’ means
instruction in early childhood development
that—

(A) is required for certification by existing
State and local laws, regulations, and poli-
cies;

(B) is required to receive a nationally rec-
ognized credential or its equivalent, such as
the child development associate credential,
in a State with no certification procedure;
and

(C) is received in a postsecondary edu-
cation program in which the individual has
accomplished significant course work in
early childhood education or early childhood
development.

SEC. 4. EARLY LEARNING PROGRAM.

The Secretary shall establish and maintain
an early learning program that provides full
day, full calendar year early learning serv-
ices.

SEC. 5. STATE ALLOTMENTS.

(a) IN GENERAL.—The Secretary shall make
allotments to eligible States to pay for the
cost of enabling the States and localities to
establish full day, full calendar year early
learning programs.

(b) ALLOTMENTS.—From the amount appro-
priated under section 12 for each fiscal year,
the Secretary shall allot, to each eligible
State, an amount that bears the same rela-
tionship to the amount appropriated as the
total number of individuals under age 6 in
the State bears to the total number of such
individuals in all States.

(¢) MATCHING REQUIREMENT.—The Sec-
retary may not make a grant to a State
under subsection (a) unless that State agrees
that, with respect to the costs to be incurred
by the State in carrying out the program for
which the grant was awarded, the State will
make available (directly or through dona-
tions from public or private entities) non-
Federal contributions in an amount equal to
not less than $1 dollar for every $4 dollars of
Federal funds provided under the grant. The
State share of the cost may be provided in
cash or in kind, fairly evaluated, including
plant, equipment, or services.

(d) ANNUAL REVIEW.—The allotments pro-
vided under subsection (b) shall be subject to
annual review by the Secretary.

SEC. 6. STATE APPLICATIONS.

(a) IN GENERAL.—To be eligible to receive
an allotment under section 5, the Governor
of a State shall submit an application to the
Secretary at such time, in such manner, and
containing such information as the Sec-
retary may reasonably require.

(b) CONTENTS.—Each application submitted
pursuant to subsection (a) shall include—

(1) a statement ensuring that the Governor
of the State has established or designated a
State Council that complies with section
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7(c), including a list of the members of the
State Council in order to demonstrate such
compliance;

(2) a statement ensuring that the State
Council as described in section 7(c) has de-
veloped and approved the application sub-
mitted under this section;

(3) a statement describing the manner in
which the State will allocate funds made
available through the allotment to local-
ities; and

(4) a State plan that describes the perform-
ance goals to be achieved, and the perform-
ance measures to be used to assess progress
toward such goals, under the plan which—

(A) shall be developed pursuant to guid-
ance provided by the State and local govern-
ment authorities, and experts in early child-
hood development; and

(B) shall be designed to improve child de-
velopment through—

(i) improved access to and increased co-
ordination with health care services;

(ii) increased access to enhanced early
learning environments;

(iii) increased parental involvement;

(iv) increased rates of accreditation by na-
tionally recognized accreditation organiza-
tions; and

(v) expansion of full day, full year services.
SEC. 7. STATE ADMINISTRATION.

(a) IN GENERAL.—To be eligible to receive
assistance under section 5, the Governor of a
State shall appoint a Lead State Agency as
described in subsection (b) and, after con-
sultation with the leadership of the State
legislature, a State Council as described in
subsection (c).

(b) LEAD STATE AGENCY.—

(1) IN GENERAL.—The Lead State Agency as
described in subsection (a) shall allocate
funds received under section 5 to localities.

(2) LIMITATION.—The Lead State Agency
shall allocate not less than 90 percent of
such funds that have been provided to the
State for a fiscal year to 1 or more localities.

(3) FUNCTIONS OF AGENCY.—In addition to
allocating funds under paragraph (1), the
Lead State agency shall—

(A) advise and assist localities in the per-
formance of their duties;

(B) develop and submit the State applica-
tion and the State plan required under sec-
tion 6;

(C) evaluate and approve applications sub-
mitted by localities;

(D) prepare and submit to the Secretary an
annual report, after approval by the State
Council, which shall include a statement de-
scribing the manner in which funds received
under section 5 are expended and documenta-
tion of the increased number of—

(i) children in full day, full year Head Start
programs, as provided under the Head Start
Act (42 U.S.C. 9831 et seq.);

(ii) infants and toddlers in programs that
provide comprehensive Early Head Start
services, as provided under the Head Start
Act (42 U.S.C. 9831 et seq.);

(iii) prekindergarten children, including
those with special needs, in early learning
programs; and

(iv) children in child care that receive en-
hanced educational and comprehensive serv-
ices and supports, including parent involve-
ment and education;

(E) conduct evaluations of early learning
programs;

(F) ensure that training and research is
made available to localities and that such
training and research reflects the latest
available brain development and early child-
hood research related to early learning; and

(G) improve coordination between local-
ities carrying out early learning programs
and persons providing early intervention
services under part C of the Individuals with
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Disabilities Education Act (20 U.S.C. 1431 et
seq.).

(4) LOCAL APPLICATION.—

(A) IN GENERAL.—To0 be eligible to receive
assistance under paragraph (1), a locality, in
cooperation with the Local Council described
in paragraph (5), shall submit an application
to the Lead State Agency at such time, in
such manner, and containing such informa-
tion as the Lead State Agency may require.

(B) CONTENTS.—Each application sub-
mitted pursuant to paragraph (1) shall in-
clude a statement ensuring that the locality
has established a Local Council, as described
in paragraph (5) and a local plan that in-
cludes—

(i) a needs and resources assessment of
early learning services and a statement de-
scribing how programs will be financed to re-
flect the assessment; and

(ii) a statement of performance goals to be
achieved in adherence to the State plan and
a statement of how localities will ensure
that programs will meet the performance
measures in the State plan.

(5) LOCAL COUNCIL.—

(A) IN GENERAL.—To be eligible to receive
assistance under paragraph (1), a locality
shall establish a Local Council as described
in subsection (c), which shall be composed of
local agencies responsible for carrying out
the programs under this Act and parents and
other individuals concerned with early child-
hood development issues in the locality. The
Local Council shall be responsible for assist-
ing localities in preparing and submitting
the application described in paragraph (4).

(B) DESIGNATING EXISTING ENTITY.—To the
extent that a State has a Local Council or an
entity that functions as such before the date
of enactment of this Act that is comparable
to the Local Council described in subpara-
graph (A), the locality shall be considered to
be in compliance with this paragraph.

(c) STATE COUNCIL.—

(1) IN GENERAL.—The State Council as de-
scribed in subsection (a) shall be composed of
a group of representatives of agencies, insti-
tutions, and other entities, as described in
paragraphs (2) and (3), that provide child
care or early learning services in the State.

(2) MEMBERSHIP.—Except as provided in
paragraph (6), the Governor shall appoint to
the State Council at least 1 representative
from—

(A) the office of the Governor;

(B) the State educational agency;

(C) the State agency administering funds
received under the Child Care and Develop-
ment Block Grant Act of 1990 (42 U.S.C. 9858
et seq.);

(D) the State social services agency;

(E) the State Head Start association;

(F) organizations representing parents
within the State; and

(&) resource and referral agencies within
the State.

(3) ADDITIONAL MEMBERS.—In addition to
representatives appointed under subpara-
graph (2), the Governor may appoint to the
State Council additional representatives
from—

(A) the State Board of Education;

(B) the State health agency;

(C) the State labor or employment agency;

(D) organizations representing teachers;

(E) organizations representing business;
and

(F) organizations representing labor.

(4) REPRESENTATION.—To the extent prac-
ticable, the Governor shall appoint rep-
resentatives under subparagraphs (2) and (3)
in a manner that is diverse or balanced ac-
cording to the race, ethnicity, and gender of
its members.

(6) FUNCTIONS OF THE COUNCIL.—The State
Council shall—
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(A) conduct a needs and resources assess-
ment, or use such an assessment if conducted
not later than 2 years prior to the date of en-
actment of this Act, to—

(i) determine where early learning pro-
grams are lacking or are inadequate within
the State, with particular attention to poor
urban and rural areas, and what special serv-
ices are needed within the State, such as
services for children whose native language
is a language other than English; and

(ii) identify all existing State-funded early
learning programs, and, to the extent prac-
tical, other programs serving prekinder-
garten children in the State, including par-
ent education programs, and to specify
which programs might be expanded or up-
graded with the use of funds received under
section 5; and

(B) based on the assessment described in
subparagraph (A), determine funding prior-
ities for amounts received under section 5 for
the State.

(6) DESIGNATING AN EXISTING ENTITY AS
STATE COUNCIL.—To the extent that a State
has a State Council or a entity that func-
tions as such before the date of enactment of
this Act that is comparable to the State
Council described in this subsection, the
State shall be considered to be in compliance
with this subsection.

SEC. 9. LOCAL ALLOCATIONS.

(a) IN GENERAL.—Each locality that re-
ceives funds under section 8 shall, in accord-
ance with the needs and resource assessment
described in section 8(c)(5), provide funds to
service providers to—

(1) increase the number of children served
in Early Head Start programs carried out
under section 645A of the Head Start Act (42
U.S.C 9840a);

(2) increase the number of children served
in State prekindergarten education pro-
grams;

(3) increase the number of Head Start pro-
grams providing full working day, full cal-
endar year Head Start services; and

(4) enhance the education and comprehen-
sive services and support services provided
through the Child Care and Development
Block Grant Act of 1990 (42 U.S.C. 9858 et
seq.) to child care programs and providers,
including health screening and diagnosis of
children, parent involvement and parent
education, nutrition services and education,
staff and personnel training in early child-
hood development, and upgrading the sala-
ries of early childhood development profes-
sional staff, and the development of salary
schedules for staff with varying levels of ex-
perience, expertise, and training.distribute
such funds to service providers.

(b) PREFERENCE.—In making allocations
under subsection (a), a locality shall give
preference to—

(1) programs that meet the needs of chil-
dren in households in which each parent is
employed;

(2) programs assisting low-income families;
and

(3) programs that make referrals for enroll-
ment under the State Children’s Health In-
surance Program established under title XXI
of the Social Security Act (42 U.S.C. 1397aa
et seq.), or referrals for enrollment of chil-
dren under the medicaid program established
under title XIX of the Social Security Act
(42 U.S.C. 1396 et seq.).

(c) APPLICATION.—Each service provider de-
siring to receive funds under subsection (a)
shall submit an application to a locality at
such time, in such manner, and containing
such information as the locality may reason-
ably require.

(d) ANNUAL REPORT.—Each locality that
receives funds under section 8 shall submit
an annual report to the State Council that
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contains the information described in sec-
tion 7(b)(3)(C) and a description of the man-
ner in which programs receiving assistance
under this Act will be coordinated with other
early learning programs in the locality.

(e) ADMINISTRATIVE COSTS.—Not more than
5 percent of the amounts received by a local-
ity under section 8 shall be used to pay for
administrative expenses for the locality or
Local Council.

SEC. 10. SUPPLEMENT NOT SUPPLANT.

Funds appropriated pursuant to this Act
shall be used to supplement and not supplant
other Federal, State, and local public funds
expended to provide services for early learn-
ing childhood development programs.

SEC. 11. FEDERAL ADMINISTRATION.

The Secretary, in consultation with the
Secretary of Education, shall develop and
issue program guidance instructions for car-
rying out the programs authorized under
this Act.

SEC. 12. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated and
there is appropriated to carry out this Act,
$2,000,000,000 for each of the fiscal years 2000
through 2004.

By Mr. LEAHY (for himself, Mr.
DASCHLE, Mr. KENNEDY, and Mr.
TORRICELLI):

S. 751. A bill to combat nursing home
fraud and abuse, increase protections
for victims of telemarketing fraud, en-
hance safeguards for pension plans and
health care benefit programs, and en-
hance penalties for crimes against sen-
iors, and for other purposes; to the
Committee on the Judiciary.

THE SENIORS SAFETY ACT OF 1999

Mr. LEAHY. Mr. President, today I
am introducing the Seniors Safety Act
of 1999, a bill to protect older Ameri-
cans from crime.

The Seniors Safety Act contains a
comprehensive package of proposals
developed with the assistance of the
Department of Justice that address the
most prevalent crimes perpetrated
against seniors, including proposals to
reduce health care fraud and abuse,
combat nursing home fraud and abuse,
prevent telemarketing fraud, safeguard
pension and employee benefit plans
from fraud, bribery and graft. In addi-
tion, this legislation would help seniors
whose pension plans are defrauded to
obtain restitution. Finally, the bill au-
thorizes the collection of appropriate
data and examination by the Attorney
General to develop new strategies to
fight crime against seniors.

Seniors over the age of 556 make up
the most rapidly growing sector of our
society. In Vermont alone, the number
of seniors grew by more than nine per-
cent between 1990 and 1997, now com-
prising almost twelve percent of
Vermont’s total population. According
to recent census estimates, the number
of seniors over 65 will more than double
by the year 2050.

It is an ugly fact that criminal activ-
ity against seniors that causes them
physical harm and economic damage is
a significant problem. While the vio-
lent and property crime rates have
been falling generally, according to the
Justice Department’s Bureau of Jus-
tice Statistics, in 1997 the violent vic-
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timization rates for persons over 50
years of age were no lower than they
had been in 1993. In 1997, these older
Americans experienced approximately
680 thousand incidents of violent crime,
including rape, robbery, and general as-
sault.

We need to do better job at pro-
tecting seniors and ensuring that they
enjoy the same decreasing violent and
property crime rate as other segments
of our society. The Seniors Safety Act
contains provisions to enhance pen-
alties for criminal offenses that target
seniors and fraudulent acts that result
in physical or economic harm to sen-
iors. In addition, to assist Congress and
law enforcement authorities in devel-
oping new and effective strategies to
deter crimes against seniors, the Act
authorizes comprehensive examination
of the factors associated with crimes
against seniors and the inclusion of
data on seniors in the National Crime
Victims Survey.

One particular form of criminal ac-
tivity—telemarketing fraud—dis-
proportionately impacts Americans
over the age of 50, who account for over
a third of the estimated $40 billion lost
to telemarketing fraud each year. The
Seniors Safety Act continues the
progress we made last year on passage
of the Telemarketing Fraud Prevention
Act to address the problem of tele-
marketing fraud schemes that too
often succeed in swindling seniors of
their life savings. Some of these
schemes are directed from outside the
United States, making criminal pros-
ecution more difficult.

The Act would provide the Attorney
General with a new, significant crime
fighting tool to deal with tele-
marketing fraud. Specifically, the Act
would authorize the Attorney General
to block or terminate telephone service
to telephone facilities that are being
used to conduct such fraudulent activi-
ties. This authority may be used to
shut-down telemarketing fraud
schemes directed from foreign sources
by cutting off their telephone service
and, once discovered, would protect
victims from that particular tele-
marketing scheme. Of course, com-
mitted swindlers may just get another
telephone number, but even relatively
brief interruptions in their fraudulent
activities may save some seniors from
falling victim to the scheme.

Another crime prevention provision
in the Seniors Safety Act is the estab-
lishment by the Federal Trade Com-
mission of a ‘‘Better Business Bureau’’-
type clearinghouse. This would provide
seniors, their families, or others who
may be concerned about the legitimacy
of a telemarketer with information
about prior complaints made about the
particular company and any prior con-
victions for telemarketing fraud. In ad-
dition, seniors and other consumers
who believe they have been swindled
would be provided with information for
referral to the appropriate law enforce-
ment authorities.

Criminal activity that undermines
the safety and integrity of pension
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plans and health benefit programs pose
threats to all of us, but the damage is
felt most acutely by seniors who have
planned their retirements in reliance
on the benefits promised by those pro-
grams. Seniors who have worked faith-
fully and honestly for years should not
reach their retirement years only to
find that the funds which they were re-
lying upon have been stolen. This is a
significant problem. According the At-
torney General’s 1997 Annual Report,
an interagency working group on pen-
sion abuse brought 70 criminal cases
representing more than $90 million in
losses to pension plans in 29 districts
around the country in that year alone.

The Seniors Safety Act would add to
the arsenal of authority that federal
prosecutors have to prevent and punish
the defrauding of retirement arrange-
ments. Specifically, the Act would cre-
ate new criminal and civil penalties for
defrauding pension plans or obtaining
money or property from such plans by
means of false or fraudulent pretenses.
In addition, the Act would enhance
penalties for bribery and graft in con-
nection with employee benefit plans.
The only people enjoying the benefits
of pension plans should be the people
who have worked hard to fund those
plans, not crooks who get the money
by fraud.

Spending on health care in this coun-
try amounts to roughly 15 percent of
the gross national product, or more
than $1 trillion each year. Estimated
losses due to fraud and abuse are astro-
nomical. A December 1998 report by the
National Institute of Justice (NIJ)
states that these losses ‘“‘may exceed 10
percent of annual health care spending,
or $100 billion per year.”” By contrast to
health care fraud, which covers delib-
erate criminal efforts to steal money,
the term ‘‘abuse’ describes billing er-
rors or manipulation of billing codes
that can result in billing for a more
highly reimbursed service or product
than the one provided.

As electronic claims processing—
with no human involvement —becomes
more prevalent to save administrative
costs, more sophisticated computer-
generated fraud schemes are surfacing.
Some of these schemes generate thou-
sands of false claims designed to pass
through automated claims processing
to payment, and result in the theft of
millions of dollars from federal and pri-
vate health care programs. Defrauding
Medicare, Medicaid and private health
plans harms taxpayers and increases
the financial burden on the bene-
ficiaries. Beneficiaries pay the price for
health care fraud in their copayments
and contributions. In addition, some
forms of fraud may result in inad-
equate medical care and be dangerous
for patients. Unfortunately, the NIJ re-
ports that many health care fraud
schemes ‘‘deliberately target wvulner-
able populations, such as the elderly or
Alzheimer’s patients, who are less will-
ing or able to complain or alert law en-
forcement.”

Fighting health care fraud has been a
top priority of this Administration and
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this Attorney General. The attention
our federal law enforcement officials
are paying to this problem is paying
off: the number of criminal convictions
in health care fraud cases grew over 300
percent from 1992 to 1997. These cases
included convictions for submitting
false claims to Medicare and Medicaid,
and other insurance plans; fake billings
by foreign doctors; and needless pre-
scriptions for durable medical equip-
ment by doctors in exchange for kick-
backs from manufacturers. In 1997
alone, $1.2 billion was awarded or nego-
tiated as a result of criminal fines,
civil settlements and judgments in
health care fraud matters.

We can and must do more, however.
The Seniors Safety Act would give the
Attorney General authority to get an
injunction to stop false claims and ille-
gal kickback schemes involving federal
health care programs. This Act would
also provide the law enforcement au-
thorities with additional investigatory
tools to uncover, investigate and pros-
ecute health care offenses in both
criminal and civil proceedings. The use
of civil laws is considered by the Jus-
tice Department to be a ‘‘critical com-
ponent of our enforcement policy.” In
fact, the Department has recovered $1.8
billion in False Claims Act (FCA) civil
enforcement actions since 1986, when
Congress amended the FCA to address
fraud against the Medicare and Med-
icaid programs. The Seniors Safety Act
will permit criminal prosecutors to
share information more easily with
their civil counterparts.

In addition, whistle-blowers, who tip-
off law enforcement about false claims,
would be authorized under the Seniors
Safety Act to seek court permission to
review information obtained by the
government to enhance their assist-
ance in FCA law suits. Such qui tam,
or whistle-blower, suits have, in the
Justice Department’s estimation, dra-
matically increased detection of and
monetary recoveries for health care
fraud. More half of the $1.2 billion the
Department was awarded in health
care fraud cases in FY 1997 were related
to allegations in qui tam cases. This is
a successful track record. According to
the Department in its most recent
health care fraud report, ‘‘qui tam
plaintiffs often work with DOJ to build
a strong chain of evidence that can be
used during settlement discussions or
at trial.”” The Act would allow whistle-
blowers and their qui tam suits to be-
come even more effective tools in the
fight against health care fraud.

Finally, the Act would extend anti-
fraud and anti-kickback safeguards to
the Federal Employees Health Benefits
program. These are all important steps
that will help cut down on the enor-
mous health care fraud losses.

Long-term care planning specialists
estimate that over forty percent of
those turning 65 years of age will need
nursing home care, and that 20 percent
of those seniors will spend five years or
more in nursing homes. Indeed, many
of us already have or will live through
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the experience of having our parents,
family members or other loved ones—
or even ourselves—spend time in a
nursing home. We owe it to them and
to ourselves to give the residents of
nursing homes the best care they can
get.

The Justice Department’s Health
Care Fraud Report for Fiscal Year 1997
cites egregious examples of nursing
homes that pocketed Medicare funds
instead of providing residents with ade-
quate care. In one case, five patients
died as result of the inadequate provi-
sion of nutrition, wound care and dia-
betes management by three Pennsyl-
vania nursing homes. Yet another
death occurred when a patient, who
was unable to speak, was placed in a
scalding tub of 138-degree water.

This Act provides additional piece of
mind to residents of nursing homes and
those of us who may have loved ones
there by giving federal law enforce-
ment the authority to investigate and
prosecute operators of nursing homes
for willfully engaging in patterns of
health and safety violations in the care
of nursing home residents. The Act
also protects whistle-blowers from re-
taliation for reporting such violations.

The Seniors Safety Act has six titles,
described below.

Title I, titled ‘‘Strategies for Pre-
venting Crimes Against Seniors’: di-
rects the Attorney General to study
the types of crimes and risk factors as-
sociated with crimes against seniors.
In addition, authority is provided in
this title for the Attorney General to
include statistics on the incidence of
crimes against seniors in the annual
National Crime Victims Survey. Col-
lection and analysis of this data is crit-
ical to develop effective strategies to
protect seniors from crime and respond
effectively to the justice needs of sen-
iors.

Title II, titled ‘‘Combating Crimes
Against Seniors’: provides enhanced
penalties for crimes targeting seniors,
for health care fraud and other fraud
offenses, and the creation of new crimi-
nal and civil penalties to protect pen-
sion and employee benefit plans.

Specifically, the TU.S. Sentencing
Commission is directed to review the
sentencing guidelines and enhance pen-
alties, as appropriate, to adequately re-
flect the economic and physical harms
associated with crimes targeted at sen-
iors, and with health care fraud of-
fenses. This bill would also increase the
penalties under the mail fraud statute
and wire fraud statute for fraudulent
schemes that result in serious injury or
death.

In addition, this title of the Seniors
Safety Act provides new tools in the
form of a new criminal provision and
civil penalties for law enforcement to
investigate and prosecute persons who
defraud pension plans or other retire-
ment arrangements. In addition, the
Act increases the penalty for corruptly
bribing or receiving graft to influence
the operation and management of em-
ployee benefit plans from three to five
years.
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Title III, titled ‘‘Preventing Tele-
marketing Fraud’’: addresses tele-
marketing fraud in two ways: by pro-
viding a ‘‘Better Business’’-style hot-
line to provide information and log
complaints about telemarketing fraud,
and by allowing the Attorney General
to block or terminate telephone service
to numbers being used to perpetrate
telemarketing fraud crimes.

Title IV, titled ‘‘Combating Health
Care Fraud’: provides important inves-
tigative and crime prevention tools to
law enforcement authorities to uncover
and punish health care fraud, including
authority to obtain injunctive relief,
grand jury disclosure for civil actions,
and issuance of administrative sub-
poenas. In addition, the Act would bet-
ter protect the Federal Employees
Health Benefits Program by extending
the anti-kickback and anti-fraud pro-
hibitions to cover this program.

Attorney General’s injunction au-
thority: The Act would authorize the
Attorney General to seek injunctive re-
lief to prevent persons suspected of
committing or about to commit a
health care fraud or illegal Kkickback
offense from disposing or dissipating
fraudulently obtained proceeds.

Authorized Investigative Demand
Procedures: The Attorney General is
currently authorized to issue adminis-
trative subpoenas during investiga-
tions of criminal health care fraud
cases, but cannot do the same in re-
lated civil cases. The Act would extend
that authority to civil cases, subject to
stringent privacy safeguards.

Grand Jury Disclosure: Currently,
grand jury information may not be dis-
closed in related civil suits, except
under limited circumstances, resulting
in duplicative work on the part of gov-
ernment civil attorneys. The Act would
allow federal prosecutors to seek a
court order allowing the sharing of
grand jury information regarding
health care offenses with government
civil attorneys for use in civil or other
regulatory proceedings.

Extension of anti-fraud safeguards:
The Federal Employee Health Benefits
Act is currently exempt from anti-
fraud safeguards available to both Med-
icaid and Medicare. The Act would re-
move the exemption and subject the
Federal Employee Health Benefits Pro-
gram to anti-fraud and anti-kickback
protections.

Title V, titled ‘“‘Protecting Residents
of Nursing Homes”: contains the
“Nursing Home Resident Protection
Act of 1999 to establish a new federal
crime, with substantial criminal and
civil penalties, against operators of
nursing homes who engage, knowingly
and willfully, in a pattern of health
and safety violations that results in
significant physical or mental harm to
persons residing in residential health
care facilities. In addition, whistle-
blowers, who tip off officials about poor
nursing home conditions, would be au-
thorized to sue for damages, attorney’s
fees and other relief should there be
any retaliation.
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Title VI, titled ‘‘Protecting the
Rights of Senior Crime Victims’:
would authorize the Attorney General
to use forfeited funds to pay restitu-
tion to victims of fraudulent activity,
and the courts to require the forfeiture
of proceeds from violations of retire-
ment offenses. In addition, the Act
would exempt false claims law actions
from a stay by bankruptcy proceedings
and ensure that debts due to the United
States from false claims law actions
are not dischargeable in bankruptcy, in
order to pay restitution to fraud vic-
tims or regulatory agencies.

The Seniors Safety Act of 1999 pro-
vides a new safety net for seniors to
protect them from the criminal activ-
ity that affects them the most. I com-
mend the Administration and particu-
larly the Vice President for his atten-
tion to this issue, and the Attorney
General for her work and assistance on
this legislation. We should move to
consider and pass this legislation be-
fore the end of the 106th Congress.

I ask unanimous consent that a copy
of the Seniors Safety Act and a sec-
tional analysis be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 7561

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Seniors Safety Act of 1999,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings and purposes.
Sec. 3. Definitions.
TITLE I—STRATEGIES FOR PREVENTING
CRIMES AGAINST SENIORS
Sec. 101. Study of crimes against seniors.
Sec. 102. Inclusion of seniors in national
crime victimization survey.
TITLE II—COMBATING CRIMES AGAINST
SENIORS
Sec. 201. Enhanced sentencing
based on age of victim.

penalties

Sec. 202. Study and report on health care
fraud sentences.

Sec. 203. Increased penalties for fraud re-
sulting in serious injury or
death.

Sec. 204. Safeguarding pension plans from
fraud and theft.

Sec. 205. Additional civil penalties for de-
frauding pension plans.

Sec. 206. Punishing bribery and graft in con-
nection with employee benefit
plans.

TITLE III—PREVENTING
TELEMARKETING FRAUD
Sec. 301. Centralized complaint and con-

sumer education service for vic-
tims of telemarketing fraud.
Sec. 302. Blocking of telemarketing scams.
TITLE IV—PREVENTING HEALTH CARE
FRAUD
Sec. 401. Injunctive authority relating to
false claims and illegal kick-
back schemes involving Federal
health care programs.
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Sec. 402. Authorized investigative demand
procedures.

Sec. 403. Extending antifraud safeguards to
the Federal employee health
benefits program.

Sec. 404. Grand jury disclosure.

Sec. 405. Increasing the effectiveness of civil
investigative demands in false
claims investigations.

TITLE V—PROTECTING RESIDENTS OF
NURSING HOMES

Sec. 501. Short title.

Sec. 502. Nursing home resident protection.

TITLE VI—PROTECTING THE RIGHTS OF

ELDERLY CRIME VICTIMS

Sec. 601. Use of forfeited funds to pay res-
titution to crime victims and
regulatory agencies.

Sec. 602. Victim restitution.

Sec. 603. Bankruptcy proceedings not used
to shield illegal gains from
false claims.

Sec. 604. Forfeiture for retirement offenses.

SEC. 2. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the fol-
lowing findings:

(1) The number of older Americans is grow-
ing both numerically and proportionally in
the United States. Since 1990, the population
of seniors has increased by almost 5,000,000,
and is now 20.2 percent of the United States
population.

(2) In 1997, 7 percent of victims of serious
violent crime were age 50 or older.

(3) In 1997, 17.7 percent of murder victims
were age b5 or older.

(4) According to the National Crime Vic-
timization Survey, persons aged 50 and older
experienced approximately 673,460 incidents
of violent crime, including rape and sexual
assaults, robberies and general assaults, dur-
ing 1997.

(5) Older victims of violent crime are al-
most twice as likely as younger victims to
be raped, robbed, or assaulted at or in their
own homes.

(6) Approximately half of Americans who
are 50 years old or older feel afraid to walk
alone at night in their own neighborhoods.

(7) Seniors over the age of 50 reportedly ac-
count for 37 percent of the estimated
$40,000,000,000 in losses each year due to tele-
marketing fraud.

(8) In 1998, Congress enacted legislation to
provide for increased penalties for tele-
marketing fraud that targets seniors.

(9) There has not been a comprehensive
study of crimes committed against seniors
since 1994.

(10) It has been estimated that approxi-
mately 43 percent of those turning 65 can ex-
pect to spend some time in a long-term care
facility, and approximately 20 percent can
expect to spend 5 years or longer in a such a
facility.

(11) In 1997, approximately $82,800,000,000
was spent on nursing home care in the
United States and over half of this amount
was spent by the medicaid and medicare pro-
grams.

(12) Losses to fraud and abuse in health
care reportedly cost the United States an es-
timated $100,000,000,000 in 1996.

(13) The Inspector General for the Depart-
ment of Health and Human Services has esti-
mated that about $12,600,000,000 in improper
medicare benefit payments, due to inad-
vertent mistake, fraud and abuse, were made
during fiscal year 1998.

(14) Incidents of health care fraud and
abuse remain high despite awareness of the
problem.

(b) PURPOSES.—The purposes of this Act
are to—

(1) combat nursing home fraud and abuse;

(2) enhance safeguards for pension plans
and health care programs;
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(3) develop strategies for preventing and
punishing crimes that target or otherwise
disproportionately affect seniors by col-
lecting appropriate data to measure the ex-
tent of crimes committed against seniors
and determine the extent of domestic and
elder abuse of seniors; and

(4) prevent and deter criminal activity,
such as telemarketing fraud, that results in
economic and physical harm against seniors
and ensure appropriate restitution.

SEC. 3. DEFINITIONS.

In this Act—

(1) the term ‘‘crime’ means any criminal
offense under Federal or State law;

(2) the term ‘‘nursing home’ means any in-
stitution or residential care facility defined
as such for licensing purposes under State
law, or if State law does not employ the
term nursing home, the equivalent term or
terms as determined by the Secretary of
Health and Human Services, pursuant to sec-
tion 1908(e) of the Social Security Act (42
U.S.C. 1396g(e)); and

(3) the term ‘‘senior” means an individual
who is more than 55 years of age.

TITLE I—STRATEGIES FOR PREVENTING

CRIMES AGAINST SENIORS
SEC. 101. STUDY OF CRIMES AGAINST SENIORS.

(a) IN GENERAL.—The Attorney General
shall conduct a study relating to crimes
against seniors, in order to assist in devel-
oping new strategies to prevent and other-
wise reduce the incidence of those crimes.

(b) ISSUES ADDRESSED.—The study con-
ducted under this section shall include an
analysis of—

(1) the nature and type of crimes per-
petrated against seniors, with special focus
on—

(A) the most common types of crimes that
affect seniors;

(B) the nature and extent of telemarketing
fraud against seniors;

(C) the nature and extent of elder abuse in-
flicted upon seniors;

(D) the nature and extent of financial and
material fraud targeted at seniors; and

(E) the nature and extent of health care
fraud and abuse targeting seniors;

(2) the risk factors associated with seniors
who have been victimized;

(3) the manner in which the Federal and
State criminal justice systems respond to
crimes against seniors;

(4) the feasibility of States establishing
and maintaining a centralized computer
database on the incidence of crimes against
seniors that will promote the uniform identi-
fication and reporting of such crimes;

(5) the nature and extent of crimes tar-
geting seniors, such as health care fraud and
telemarketing fraud originating from
sources outside the United States;

(6) the effectiveness of State programs
funded under the 1987 State Elder Abuse Pre-
vention Program in preventing and reducing
the abuse and neglect of seniors; and

(7) other effective ways to prevent or re-
duce the occurrence of crimes against sen-
iors.

(¢) REPORT.—Not later than 18 months
after the date of enactment of this Act, the
Attorney General shall submit to the Com-
mittees on the Judiciary of the House of
Representatives and the Senate a report de-
scribing the results of the study under this
section, which shall also include—

(1) an assessment of any impact of the sen-
tencing enhancements promulgated by the
United States Sentencing Commission pursu-
ant to section 6(b) of the Telemarketing
Fraud Prevention Act of 1998 (28 U.S.C. 994
note), including—

(A) the number of crimes for which sen-
tences were enhanced under that section;
and
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(B) the effect of those enhanced sentences
in deterring telemarketing fraud crimes tar-
geting seniors;

(2) an assessment of the factors that result
in the inclusion of seniors on the lists of
names, addresses, phone numbers, or Inter-
net addresses compiled by telemarketers or
sold to telemarketers as lists of potentially
vulnerable consumers (i.e. ‘“‘mooch lists’’);
and

(3) an assessment of the nature and extent
of nursing home fraud and abuse, which shall
include—

(A) the number of cases and financial im-
pact on seniors of fraud and abuse involving
nursing homes each year;

(B) procedures used effectively by State,
local and Federal authorities to combat
nursing home fraud and abuse; and

(C) a description of strategies available to
consumers to protect themselves from nurs-
ing home fraud and an evaluation of the ef-
fectiveness of such strategies.

SEC. 102. INCLUSION OF SENIORS IN NATIONAL
CRIME VICTIMIZATION SURVEY.

Beginning not later than 2 years after the
date of enactment of this Act, as part of each
National Crime Victimization Survey, the
Attorney General shall include statistics re-
lating to—

(1) crimes targeting or disproportionately
affecting seniors; and

(2) crime risk factors for seniors, including
the times and locations at which crimes vic-
timizing seniors are most likely to occur;
and

(3) specific characteristics of the victims of
crimes who are seniors, including age, gen-
der, race or ethnicity, and socioeconomic

status.
TITLE II—COMBATING CRIMES AGAINST
SENIORS
SEC. 201. ENHANCED SENTENCING PENALTIES

BASED ON AGE OF VICTIM.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 28,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, if appropriate,
amend section 3Al.1(a) of the Federal sen-
tencing guidelines to include the age of a
crime victim as 1 of the criteria for deter-
mining whether the application of a sen-
tencing enhancement is appropriate.

(b) REQUIREMENTS.—In carrying out this
section, the Commission shall—

(1) ensure that the Federal sentencing
guidelines and the policy statements of the
Commission reflect the serious economic and
physical harms associated with criminal ac-
tivity targeted at seniors due to their par-
ticular vulnerability;

(2) consider providing increased penalties
for persons convicted of offenses in which the
victim was a senior in appropriate cir-
cumstances;

(3) consult with individuals or groups rep-
resenting seniors, law enforcement agencies,
victims organizations, and the Federal judi-
ciary, as part of the review described in sub-
section (a);

(4) ensure reasonable consistency with
other Federal sentencing guidelines and di-
rectives;

(5) account for any aggravating or miti-
gating circumstances that may justify ex-
ceptions, including circumstances for which
the Federal sentencing guidelines provide
sentencing enhancements;

(6) make any necessary conforming
changes to the Federal sentencing guide-
lines; and

(7) ensure that the Federal sentencing
guidelines adequately meet the purposes of
sentencing set forth in section 3553(a)(2) of
title 18, United States Code.
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(c) REPORT.—Not later than December 31,
2000, the Commission shall submit to Con-
gress a report on issues relating to the age of
crime victims, which shall include—

(1) an explanation of any changes to sen-
tencing policy made by the Commission
under this section; and

(2) any recommendations of the Commis-
sion for retention or modification of penalty
levels, including statutory penalty levels, for
offenses involving seniors.

SEC. 202. STUDY AND REPORT ON HEALTH CARE
FRAUD SENTENCES.

(a) DIRECTIVE TO THE UNITED STATES SEN-
TENCING COMMISSION.—Pursuant to its au-
thority under section 994(p) of title 28,
United States Code, and in accordance with
this section, the United States Sentencing
Commission shall review and, if appropriate,
amend the Federal sentencing guidelines and
the policy statements of the Commission
with respect to persons convicted of offenses
involving fraud in connection with a health
care benefit program (as defined in section
24(b) of title 18, United States Code).

(b) REQUIREMENTS.—In carrying out this
section, the Commission shall—

(1) ensure that the Federal sentencing
guidelines and the policy statements of the
Commission reflect the serious harms associ-
ated with health care fraud and the need for
aggressive and appropriate law enforcement
action to prevent such fraud;

(2) consider providing increased penalties
for persons convicted of health care fraud in
appropriate circumstances;

(3) consult with individuals or groups rep-
resenting victims of health care fraud, law
enforcement agencies, the health care indus-
try, and the Federal judiciary as part of the
review described in subsection (a);

(4) ensure reasonable consistency with
other Federal sentencing guidelines and di-
rectives;

(5) account for any aggravating or miti-
gating circumstances that might justify ex-
ceptions, including circumstances for which
the Federal sentencing guidelines provide
sentencing enhancements;

(6) make any necessary conforming
changes to the Federal sentencing guide-
lines; and

(7) ensure that the Federal sentencing
guidelines adequately meet the purposes of
sentencing as set forth in section 3553(a)(2) of
title 18, United States Code.

(c) REPORT.—Not later than December 31,
2000, the Commission shall submit to Con-
gress a report on issues relating to offenses
described in subsection (a), which shall in-
clude—

(1) an explanation of any changes to sen-
tencing policy made by the Commission
under this section; and

(2) any recommendations of the Commis-
sion for retention or modification of penalty
levels, including statutory penalty levels, for
those offenses.

SEC. 203. INCREASED PENALTIES FOR FRAUD RE-
SULTING IN SERIOUS INJURY OR
DEATH.

Sections 1341 and 1343 of title 18, United
States Code, are each amended by inserting
before the last sentence the following: “If
the violation results in serious bodily injury
(as defined in section 1365 of this title), such
person shall be fined under this title, impris-
oned not more than 20 years, or both, and if
the violation results in death, such person
shall be fined under this title, imprisoned for
any term of years or life, or both.”.

SEC. 204. SAFEGUARDING PENSION PLANS FROM
FRAUD AND THEFT.

(a) IN GENERAL.—Chapter 63 of title 18,
United States Code, is amended by adding at
the end the following:
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“§1348. Fraud in relation to retirement ar-
rangements

‘‘(a) RETIREMENT ARRANGEMENT DEFINED.—
In this section—

‘(1) IN GENERAL.—The term ‘retirement ar-
rangement’ means—

‘““(A) any employee pension benefit plan
subject to any provision of title I of the Em-
ployee Retirement Income Security Act of
1974;

‘(B) any qualified retirement plan within
the meaning of section 4974(c) of the Internal
Revenue Code of 1986;

“(C) any medical savings account described
in section 220 of the Internal Revenue Code
of 1986; or

‘(D) fund established within the Thrift
Savings Fund by the Federal Retirement
Thrift Investment Board pursuant to sub-
chapter III of chapter 84 of title 5.

*“(2) EXCEPTION FOR GOVERNMENTAL PLAN.—
Such term does not include any govern-
mental plan (as defined in section 3(32) of
title I of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 1002(32))), ex-
cept as provided in paragraph (1)(D).

¢(3) CERTAIN ARRANGEMENTS INCLUDED.—
Such term shall include any arrangement
that has been represented to be an arrange-
ment described in any subparagraph of para-
graph (1) (whether or not so described).

“‘(b) PROHIBITION AND PENALTIES.—Whoever
executes, or attempts to execute, a scheme
or artifice—

‘(1) to defraud any retirement arrange-
ment or other person in connection with the
establishment or maintenance of a retire-
ment arrangement; or

‘(2) to obtain, by means of false or fraudu-
lent pretenses, representations, or promises,
any of the money or property owned by, or
under the custody or control of, any retire-
ment arrangement or other person in con-
nection with the establishment or mainte-
nance of a retirement arrangement;
shall be fined under this title, imprisoned
not more than 10 years, or both.

‘‘(c) ENFORCEMENT.—

‘(1) IN GENERAL.—Subject to paragraph (2),
the Attorney General may investigate any
violation of and otherwise enforce this sec-
tion.

¢“(2) EFFECT ON OTHER AUTHORITY.—Nothing
in this subsection may be construed to pre-
clude the Secretary of Labor or the head of
any other appropriate Federal agency from
investigating a violation of this section in
relation to a retirement arrangement subject
to title I of the Employee Retirement In-
come Security Act of 1974 (29 U.S.C. 1001 et
seq.) or any other provision of Federal law.”.

(b) TECHNICAL AMENDMENT.—Section
24(a)(1) of title 18, United States Code, is
amended by inserting ‘1348,”’ after ‘‘1347,”.

(c) CONFORMING AMENDMENT.—The analysis
for chapter 63 of title 18, United States Code,
is amended by adding at the end the fol-
lowing:

‘1348. Fraud in relation to retirement ar-
rangements.”’.
SEC. 205. ADDITIONAL CIVIL PENALTIES FOR DE-
FRAUDING PENSION PLANS.

(a) IN GENERAL.—

(1) ACTION BY ATTORNEY GENERAL.—Except
as provided in subsection (b)—

(A) the Attorney General may bring a civil
action in the appropriate district court of
the United States against any person who
engages in conduct constituting an offense
under section 1348 of title 18, United States
Code, or conspiracy to violate such section
1348; and

(B) upon proof of such conduct by a prepon-
derance of the evidence, such person shall be
subject to a civil penalty in an amount equal
to the greatest of—

(i) the amount of pecuniary gain to that
person;



S3494

(ii) the amount of pecuniary loss sustained
by the victim; or

(iii) not more than—

(I) $50,000 for each such violation in the
case of an individual; or

(IT) $100,000 for each violation in the case of
a person other than an individual.

(2) NO EFFECT ON OTHER REMEDIES.—The
imposition of a civil penalty under this sub-
section does not preclude any other statu-
tory, common law, or administrative remedy
available by law to the United States or any
other person.

(b) EXCEPTION.—No civil penalty may be
imposed pursuant to subsection (a) with re-
spect to conduct involving a retirement ar-
rangement that—

(1) is an employee pension benefit plan sub-
ject to title I of Employee Retirement In-
come Security Act of 1974; and

(2) for which the civil penalties may be im-
posed under section 502 of Employee Retire-
ment Income Security Act of 1974 (29 U.S.C.
1132).

(c) DETERMINATION OF PENALTY AMOUNT.—
In determining the amount of the penalty
under subsection (a), the district court may
consider the effect of the penalty on the vio-
lator or other person’s ability to—

(1) restore all losses to the victims; or

(2) provide other relief ordered in another
civil or criminal prosecution related to such
conduct, including any penalty or tax im-
posed on the violator or other person pursu-
ant to the Internal Revenue Code of 1986.”.
SEC. 206. PUNISHING BRIBERY AND GRAFT IN

CONNECTION WITH EMPLOYEE BEN-
EFIT PLANS.

Section 1954 of title 18, United State Code,

is amended to read as follows:

“§1954. Bribery and graft in connection with
employee benefit plans

‘‘(a) DEFINITIONS.—In this section—

‘(1) the term ‘employee benefit plan’
means any employee welfare benefit plan or
employee pension benefit plan subject to any
provision of title I of the Employee Retire-
ment Income Security Act of 1974;

‘“(2) the terms ‘employee organization’,
‘administrator’, and ‘employee benefit plan
sponsor’ mean any employee organization,
administrator, or plan sponsor, as defined in
title I of the Employment Retirement In-
come Security Act of 1974; and

‘(3) the term ‘applicable person’ means a
person who is—

“(A) an administrator, officer, trustee, cus-
todian, counsel, agent, or employee of any
employee benefit plan;

‘‘(B) an officer, counsel, agent, or employee
of an employer or an employer any of whose
employees are covered by such plan;

‘(C) an officer, counsel, agent, or employee
of an employee organization any of whose
members are covered by such plan;

‘(D) a person who, or an officer, counsel,
agent, or employee of an organization that,
provides benefit plan services to such plan;
or

‘“(E) a person with actual or apparent in-
fluence or decisionmaking authority in re-
gard to such plan.

*“(b) BRIBERY AND GRAFT.—Whoever—

‘(1) being an applicable person, receives or
agrees to receive or solicits, any fee, kick-
back, commission, gift, loan, money, or
thing of value, personally or for any other
person, because of or with the intent to be
corruptly influenced with respect to any ac-
tion, decision, or duty of that applicable per-
son relating to any question or matter con-
cerning an employee benefit plan;

‘(2) directly or indirectly, gives or offers,
or promises to give or offer, any fee, kick-
back, commission, gift, loan, money, or
thing of value, to any applicable person, be-
cause of or with the intent to be corruptly
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influenced with respect to any action, deci-
sion, or duty of that applicable person relat-
ing to any question or matter concerning an
employee benefit plan; or

‘“(3) attempts to give, accept, or receive
any thing of value with the intent to be cor-
ruptly influenced in violation of this sub-
section;
shall be fined under this title, imprisoned
not more than 5 years, or both.

‘‘(c) EXCEPTIONS.—Nothing in this section
may be construed to apply to any—

‘(1) payment to or acceptance by any per-
son of bona fide salary, compensation, or
other payments made for goods or facilities
actually furnished or for services actually
performed in the regular course of his duties
as an applicable person; or

‘“(2) payment to or acceptance in good
faith by any employee benefit plan sponsor,
or person acting on the sponsor’s behalf, of
any thing of value relating to the sponsor’s
decision or action to establish, terminate, or
modify the governing instruments of an em-
ployee benefit plan in a manner that does
not violate title I of the Employee Retire-
ment Income Security Act of 1974, or any
regulation or order promulgated thereunder,
or any other provision of law governing the
plan.”.

TITLE III—PREVENTING TELEMARKETING
FRAUD
SEC. 301. CENTRALIZED COMPLAINT AND CON-
SUMER EDUCATION SERVICE FOR
VICTIMS OF TELEMARKETING
FRAUD.

(a) CENTRALIZED SERVICE.—

(1) REQUIREMENT.—The Federal Trade Com-
mission shall, after consultation with the
Attorney General, establish procedures to—

(A) log and acknowledge the receipt of
complaints by individuals who certify that
they have a reasonable belief that they have
been the victim of fraud in connection with
the conduct of telemarketing (as that term
is defined in section 2325 of title 18, United
States Code, as amended by section 302(a) of
this Act);

(B) provide to individuals described in sub-
paragraph (A), and to any other persons, in-
formation on telemarketing fraud, includ-
ing—

(i) general information on telemarketing
fraud, including descriptions of the most
common telemarketing fraud schemes;

(ii) information on means of referring com-
plaints on telemarketing fraud to appro-
priate law enforcement agencies, including
the Director of the Federal Bureau of Inves-
tigation, the attorneys general of the States,
and the national toll-free telephone number
on telemarketing fraud established by the
Attorney General; and

(iii) information, if available, on the num-
ber of complaints of telemarketing fraud
against particular companies and any record
of convictions for telemarketing fraud by
particular companies for which a specific re-
quest has been made; and

(C) refer complaints described in subpara-
graph (A) to appropriate entities, including
State consumer protection agencies or enti-
ties and appropriate law enforcement agen-
cies, for potential law enforcement action.

(2) CENTRAL LOCATION.—The service under
the procedures under paragraph (1) shall be
provided at and through a single site se-
lected by the Commission for that purpose.

(3) COMMENCEMENT.—The Commission shall
commence carrying out the service not later
than 1 year after the date of enactment of
this Act.

(b) CREATION OF FRAUD CONVICTION DATA-
BASE.—

(1) REQUIREMENT.—The Attorney General
shall establish and maintain a computer
database containing information on the cor-
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porations and companies convicted of of-
fenses for telemarketing fraud under Federal
and State law. The database shall include a
description of the type and method of the
fraud scheme for which each corporation or
company covered by the database was con-
victed.

(2) USE OF DATABASE.—The Attorney Gen-
eral shall make information in the database
available to the Federal Trade Commission
for purposes of providing information as part
of the service under subsection (a).

(¢) AUTHORIZATION OF APPROPRIATIONS.—
There is authorized to be appropriated such
sums as may be necessary to carry out this
section.

SEC. 302. BLOCKING OF TELEMARKETING SCAMS.

(a) EXPANSION OF SCOPE OF TELEMARKETING
FRAUD SUBJECT TO ENHANCED CRIMINAL PEN-
ALTIES.—Section 2325(1) of title 18, United
States Code, is amended by striking ‘‘tele-
phone calls” and inserting ‘‘wire commu-
nications utilizing a telephone service’’.

(b) BLOCKING OR TERMINATION OF TELE-
PHONE SERVICE ASSOCIATED WITH TELE-
MARKETING FRAUD.—

(1) IN GENERAL.—Chapter 113A of title 18,
United States Code, is amended by adding at
the end the following:

“§2328. Blocking or termination of telephone
service

‘‘(a) IN GENERAL.—If a common carrier sub-
ject to the jurisdiction of the Federal Com-
munications Commission is notified in writ-
ing by the Attorney General, acting within
the Attorney General’s jurisdiction, that any
wire communications facility furnished by
such common carrier is being used or will be
used by a subscriber for the purpose of trans-
mitting or receiving a wire communication
in interstate or foreign commerce for the
purpose of executing any scheme or artifice
to defraud, or for obtaining money or prop-
erty by means of false or fraudulent pre-
tenses, representations, or promises, in con-
nection with the conduct of telemarketing,
the common carrier shall discontinue or
refuse the leasing, furnishing, or maintain-
ing of the facility to or for the subscriber
after reasonable notice to the subscriber.

‘“(b) PROHIBITION ON DAMAGES.—No dam-
ages, penalty, or forfeiture, whether civil or
criminal, shall be found or imposed against
any common carrier for any act done by the
common carrier in compliance with a notice
received from the Attorney General under
this section.

““(c) RELIEF.—

‘(1) IN GENERAL.—Nothing in this section
may be construed to prejudice the right of
any person affected thereby to secure an ap-
propriate determination, as otherwise pro-
vided by law, in a Federal court, that—

‘“(A) the leasing, furnishing, or maintain-
ing of a facility should not be discontinued
or refused under this section; or

‘(B) the leasing, furnishing, or maintain-
ing of a facility that has been so discon-
tinued or refused should be restored.

‘“(2) SUPPORTING INFORMATION.—In any ac-
tion brought under this subsection, the court
may direct that the Attorney General
present evidence in support of the notice
made under subsection (a) to which such ac-
tion relates.

‘‘(d) DEFINITIONS.—In this section:

‘(1) REASONABLE NOTICE TO THE SUB-
SCRIBER.—

““(A) IN GENERAL.—The term ‘reasonable
notice to the subscriber’, in the case of a
subscriber of a common carrier, means any
information necessary to provide notice to
the subscriber that—

‘(i) the wire communications facilities fur-
nished by the common carrier may not be
used for the purpose of transmitting, receiv-
ing, forwarding, or delivering a wire commu-
nication in interstate or foreign commerce
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for the purpose of executing any scheme or
artifice to defraud in connection with the
conduct of telemarketing; and

‘(ii) such use constitutes sufficient
grounds for the immediate discontinuance or
refusal of the leasing, furnishing, or main-
taining of the facilities to or for the sub-
scriber.

‘(B) INCLUDED MATTER.—The term includes
any tariff filed by the common carrier with
the Federal Communications Commission
that contains the information specified in
subparagraph (A).

“(2) WIRE COMMUNICATION.—The term ‘wire
communication’ has the meaning given that
term in section 2510(1) of this title.

“(3) WIRE COMMUNICATIONS FACILITY.—The
term ‘wire communications facility’ means
any facility (including instrumentalities,
personnel, and services) used by a common
carrier for purposes of the transmission, re-
ceipt, forwarding, or delivery of wire com-
munications.”.

(2) CONFORMING AMENDMENT.—The analysis
for that chapter is amended by adding at the
end the following:
¢‘2328. Blocking or termination of telephone

service.”.

TITLE IV—PREVENTING HEALTH CARE

FRAUD
SEC. 401. INJUNCTIVE AUTHORITY RELATING TO
FALSE CLAIMS AND ILLEGAL KICK-
BACK SCHEMES INVOLVING FED-
ERAL HEALTH CARE PROGRAMS.

(a) IN GENERAL.—Section 1345(a) of title 18,
United States Code, is amended—

(1) in paragraph (1)—

(A) in subparagraph (B), by striking ‘‘, or”
and inserting a semicolon;

(B) in subparagraph (C), by striking the pe-
riod at the end and inserting ‘‘; or’’; and

(C) by inserting after subparagraph (C) the
following:

‘(D) committing or about to commit an of-
fense under section 1128B of the Social Secu-
rity Act (42 U.S.C. 1320a-7b);”’; and

(2) in paragraph (2), by inserting ‘‘a viola-
tion of paragraph (1)(D) or’’ before ‘‘a bank-
ing”’.

(b) CIVIL ACTIONS.—

(1) IN GENERAL.—Section 1128B of the So-
cial Security Act (42 U.S.C. 1320a-Tb) is
amended by adding at the end the following:

“(g) CIVIL ACTIONS.—

‘(1) IN GENERAL.—The Attorney General
may bring an action in the appropriate dis-
trict court of the United States to impose
upon any person who carries out any activity
in violation of this section with respect to a
Federal health care program a civil penalty
of not more than $50,000 for each such viola-
tion, or damages of 3 times the total remu-
neration offered, paid, solicited, or received,
whichever is greater.

*“(2) EXISTENCE OF VIOLATION.—A violation
exists under paragraph (1) if 1 or more pur-
poses of the remuneration is unlawful, and
the damages shall be the full amount of such
remuneration.

‘“(3) PROCEDURES.—An action under para-
graph (1) shall be governed by—

‘““(A) the procedures with regard to sub-
poenas, statutes of limitations, standards of
proof, and collateral estoppel set forth in
section 3731 of title 31, United States Code;
and

‘(B) the Federal Rules of Civil Procedure.

‘“(4) NO EFFECT ON OTHER REMEDIES.—Noth-
ing in this section may be construed to af-
fect the availability of any other criminal or
civil remedy.

“(h) INJUNCTIVE RELIEF.—The Attorney
General may commence a civil action in an
appropriate district court of the United
States to enjoin a violation of this section,
as provided in section 1345 of title 18, United
States Code.”.

CONGRESSIONAL RECORD — SENATE

(2) CONFORMING AMENDMENT.—The heading
of section 1128B of the Social Security Act
(42 U.S.C. 1320a-7b) is amended by inserting
“AND CIVIL” after “CRIMINAL.

SEC. 402. AUTHORIZED INVESTIGATIVE DEMAND
PROCEDURES.

Section 3486 of title 18, United States Code,
is amended—

(1) in subsection (a), by inserting ‘‘, or any
allegation of fraud or false claims (whether
criminal or civil) in connection with a Fed-
eral health care program (as defined in sec-
tion 1128B(f) of the Social Security Act (42
U.S.C. 1320a-Th(f))),” after ‘‘Federal health
care offense,”’; and

(2) by adding at the end the following:

¢“(f) PRIVACY PROTECTION.—

‘(1) IN GENERAL.—Except as provided in
paragraph (2), any record (including any
book, paper, document, electronic medium,
or other object or tangible thing) produced
pursuant to a subpoena issued under this sec-
tion that contains personally identifiable
health information may not be disclosed to
any person, except pursuant to a court order
under subsection (e)(1).

‘(2) EXCEPTIONS.—A record described in
paragraph (1) may be disclosed—

‘“(A) to an attorney for the government for
use in the performance of the official duty of
the attorney (including presentation to a
Federal grand jury);

‘“(B) to such government personnel (includ-
ing personnel of a State or subdivision of a
State) as are determined to be necessary by
an attorney for the government to assist an
attorney for the government in the perform-
ance of the official duty of that attorney to
enforce Federal criminal law;

““(C) as directed by a court preliminarily to
or in connection with a judicial proceeding;
and

‘(D) as permitted by a court—

‘(i) at the request of a defendant in an ad-
ministrative, civil, or criminal action
brought by the United States, upon a show-
ing that grounds may exist for a motion to
exclude evidence obtained under this section;
or

‘‘(E) at the request of an attorney for the
government, upon a showing that such mat-
ters may disclose a violation of State crimi-
nal law, to an appropriate official of a State
or subdivision of a State for the purpose of
enforcing such law.

“(3) MANNER OF COURT ORDERED DISCLO-
SURES.—If a court orders the disclosure of
any record described in paragraph (1), the
disclosure shall be made in such manner, at
such time, and under such conditions as the
court may direct and shall be undertaken in
a manner that preserves the confidentiality
and privacy of individuals who are the sub-
ject of the record, unless disclosure is re-
quired by the nature of the proceedings, in
which event the attorney for the government
shall request that the presiding judicial or
administrative officer enter an order lim-
iting the disclosure of the record to the max-
imum extent practicable, including redact-
ing the personally identifiable health infor-
mation from publicly disclosed or filed
pleadings or records.

‘‘(4) DESTRUCTION OF RECORDS.—Any record
described in paragraph (1), and all copies of
that record, in whatever form (including
electronic) shall be destroyed not later than
90 days after the date on which the record is
produced, unless otherwise ordered by a
court of competent jurisdiction, upon a
showing of good cause.

‘“(5) EFFECT OF VIOLATION.—Any person who
knowingly fails to comply with this sub-
section may be punished as in contempt of
court.

‘‘(g) PERSONALLY IDENTIFIABLE HEALTH IN-
FORMATION DEFINED.—In this section, the
term ‘personally identifiable health informa-
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tion’ means any information, including ge-
netic information, demographic information,
and tissue samples collected from an indi-
vidual, whether oral or recorded in any form
or medium, that—

‘(1) relates to the past, present, or future
physical or mental health or condition of an
individual, the provision of health care to an
individual, or the past, present, or future
payment for the provision of health care to
an individual; and

‘(2) either—

“‘(A) identifies an individual; or

‘(B) with respect to which there is a rea-
sonable basis to believe that the information
can be used to identify an individual.”.

SEC. 403. EXTENDING ANTIFRAUD SAFEGUARDS
TO THE FEDERAL EMPLOYEE
HEALTH BENEFITS PROGRAM.

Section 1128B(f)(1) of the Social Security
Act (42 U.S.C. 1320a-Tb(f)(1)) is amended by
striking ‘‘(other than the health insurance
program under chapter 89 of title 5, United
States Code)”.

SEC. 404. GRAND JURY DISCLOSURE.

Section 3322 of title 18, United States Code,
is amended—

(1) by redesignating subsections (c) and (d)
as subsections (d) and (e), respectively; and

(2) by inserting after subsection (b) the fol-
lowing:

“(c) GRAND JURY DISCLOSURE.—Subject to
section 3486(f), upon ex parte motion of an
attorney for the government showing that
such disclosure would be of assistance to en-
force any provision of Federal law, a court
may direct the disclosure of any matter oc-
curring before a grand jury during an inves-
tigation of a Federal health care offense (as
defined in section 24(a) of this title) to an at-
torney for the government to use in any in-
vestigation or civil proceeding relating to
fraud or false claims in connection with a
Federal health care program (as defined in
section 1128B(f) of the Social Security Act (42
U.S.C. 1320a-Tb(f))).”".

SEC. 405. INCREASING THE EFFECTIVENESS OF
CIVIL INVESTIGATIVE DEMANDS IN
FALSE CLAIMS INVESTIGATIONS.

Section 3733 of title 31, United States Code,
is amended—

(1) in subsection (a)(1), in the second sen-
tence, by inserting ‘¢, except to the Deputy
Attorney General or to an Assistant Attor-
ney General” before the period at the end;
and

(2) in subsection (i)(2)(C), by adding at the
end the following: ‘‘Disclosure of informa-
tion to a person who brings a civil action
under section 3730, or such person’s counsel,
shall be allowed only upon application to a
United States district court showing that
such disclosure would assist the Department
of Justice in carrying out its statutory re-
sponsibilities.”.

TITLE V—PROTECTING RESIDENTS OF

NURSING HOMES
SEC. 501. SHORT TITLE.

This title may be cited as the ‘“‘Nursing
Home Resident Protection Act of 1999,

SEC. 502. NURSING HOME RESIDENT PROTEC-
TION.

(a) PROTECTION OF RESIDENTS IN NURSING
HOMES AND OTHER RESIDENTIAL HEALTH CARE
FACILITIES.—Chapter 63 of title 18, United
States Code, is amended by adding at the end
the following:

“§1349. Pattern of violations resulting in
harm to residents of nursing homes and re-
lated facilities.

‘‘(a) DEFINITIONS.—In this section:

‘(1) ENTITY.—The term ‘entity’ means any
residential health care facility (including fa-
cilities that do not exclusively provide resi-
dential health care services), any entity that
manages a residential health care facility, or
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any entity that owns, directly or indirectly,
a controlling interest or a 50 percent or
greater interest in 1 or more residential
health care facilities including States, local-
ities, and political subdivisions thereof.

‘(2) FEDERAL HEALTH CARE PROGRAM.—The
term ‘Federal health care program’ has the
meaning given that term in section 1128B(f)
of the Social Security Act.

“(3) PATTERN OF VIOLATIONS.—The term
‘pattern of violations’ means multiple viola-
tions of a single Federal or State law, regu-
lation, or rule or single violations of mul-
tiple Federal or State laws, regulations, or
rules, that are widespread, systemic, re-
peated, similar in nature, or result from a
policy or practice.

‘“(4) RESIDENTIAL HEALTH CARE FACILITY.—
The term ‘residential health care facility’
means any facility (including any facility
that does not exclusively provide residential
health care services) including skilled and
unskilled nursing facilities and mental
health and mental retardation facilities,
that—

““(A) receives Federal funds, directly from
the Federal Government or indirectly from a
third party on contract with or receiving a
grant or other monies from the Federal gov-
ernment, to provide health care; or

“(B) provides health care services in a resi-
dential setting and, in any calendar year in
which a violation occurs, is the recipient of
benefits or payments in excess of $10,000 from
a Federal health care program.

‘() STATE.—The term ‘State’ means each
of the several States of the United States,
the District of Columbia, and any common-
wealth, territory, or possession of the United
States.

““(b) PROHIBITION AND PENALTIES.—Whoever
knowingly and willfully engages in a pattern
of violations that affects the health, safety,
or care of individuals residing in a residen-
tial health care facility or facilities, and
that results in significant physical or mental
harm to 1 or more of such residents, shall be
punished as provided in section 1347, except
that any organization shall be fined not
more than $2,000,000 per residential health
care facility.

““(¢) C1vIL PROVISIONS.—

‘(1) IN GENERAL.—The Attorney General
may bring an action in a district court of the
United States to impose on any individual or
entity that engages in a pattern of violations
that affects the health, safety, or care of in-
dividuals residing in a residential health
care facility, and that results in physical or
mental harm to 1 or more such residents, a
civil penalty or—

‘““(A) in the case of an individual (other
than an owner, operator, officer or manager
of such a residential health care facility),
not more than $10,000;

‘(B) in the case of an individual who is an
owner, operator, officer, or manager of such
a residential health care facility, not more
than $100,000 for each separate facility in-
volved in the pattern of violations under this
section; or

‘(C) in the case of a residential health care
facility, not more than $1,000,000 for each
pattern of violations, and in the case of an
entity, not more than $1,000,000 for each sep-
arate residential health care facility in-
volved in the pattern of violations owned or
managed by that entity.

‘“(2) OTHER APPROPRIATE RELIEF.—If the At-
torney General has reason to believe that an
individual or entity is engaging in or is
about to engage in a pattern of violations
that would affect the health, safety, or care
of individuals residing in a residential health
care facility, and that results in or has the
potential to result in physical or mental
harm to 1 or more such residents, the Attor-
ney General may petition an appropriate dis-
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trict court of the United States for appro-
priate equitable and declaratory relief to
eliminate the pattern of violations.

‘“(3) PROCEDURES.—In any action under this
subsection—

‘““(A) a subpoena requiring the attendance
of a witness at a trial or hearing may be
served at any place in the United States;

‘(B) the action may not be brought more
than 6 years after the date on which the vio-
lation occurs;

‘(C) the United States shall be required to
prove each charge by a preponderance of the
evidence;

‘(D) the civil investigative demand proce-
dures set forth in the Antitrust Civil Process
Act (15 U.S.C. 1311 et seq.) and regulations
promulgated pursuant thereto shall apply to
any investigation; and

‘‘(E) the filing or resolution of a matter
shall not preclude any other remedy that is
available to the United States or any other
person.

¢(d) PROHIBITION AGAINST RETALIATION.—
Any person who is the subject of retaliation,
either directly or indirectly, for reporting a
condition that may constitute grounds for
relief under this section may bring an action
in an appropriate district court of the United
States for damages, attorneys’ fees, and
other relief.”.

(b) AUTHORIZED INVESTIGATIVE DEMAND
PROCEDURES.—Section 3486(a)(1) of title 18,
United States Code, is amended by inserting
‘“‘or act or activity involving section 1349 of
this title”’ after ‘‘Federal health care of-
fense”’.

(c) CONFORMING AMENDMENT.—The analysis
for chapter 63 of title 18 United States Code,
is amended by adding at the end the fol-
lowing:
¢“1349. Pattern of violations resulting in

harm to residents of nursing
homes and related facilities.”.

TITLE VI—PROTECTING THE RIGHTS OF

ELDERLY CRIME VICTIMS
SEC. 601. USE OF FORFEITED FUNDS TO PAY RES-
TITUTION TO CRIME VICTIMS AND
REGULATORY AGENCIES.

Section 981(e) of this title 18, United States
Code, is amended—

(1) in each of paragraphs (3), (4), and (), by
striking ‘‘in the case of property referred to
in subsection (a)(1)(C)”’ and inserting ‘‘in the
case of property forfeited in connection with
an offense resulting in a pecuniary loss to a
financial institution or regulatory agency’’;

(2) by striking paragraph (6) and inserting
the following:

‘“(6) as restoration to any victim of the of-
fense giving rise to the forfeiture, including,
in the case of a money laundering offense,
any offense constituting the underlying spec-
ified unlawful activity; or’’; and

(3) in paragraph (7), by striking ‘‘in the
case of property referred to in subsection
(a)(1)(D)” and inserting ‘‘in the case of prop-
erty forfeited in connection with an offense
relating to the sale of assets acquired or held
by any Federal financial institution or regu-
latory agency, or person appointed by such
agency, as receiver, conservator, or liqui-
dating agent for an financial institution”.
SEC. 602. VICTIM RESTITUTION.

Section 413 of the Controlled Substances
Act (21 U.S.C. 853) is amended by adding at
the end the following:

“(r) ViecTIM RESTITUTION.—

‘(1) SATISFACTION OF ORDER OF RESTITU-
TION.—

‘“(A) IN GENERAL.—Except as provided in
subparagraph (B), a defendant may not use
property subject to forfeiture under this sec-
tion to satisfy an order of restitution.

‘(B) EXCEPTION.—If there are 1 or more
identifiable victims entitled to restitution
from a defendant, and the defendant has no
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assets other than the property subject to for-
feiture with which to pay restitution to the
victim or victims, the attorney for the Gov-
ernment may move to dismiss a forfeiture
allegation against the defendant before entry
of a judgment of forfeiture in order to allow
the property to be used by the defendant to
pay restitution in whatever manner the
court determines to be appropriate if the
court grants the motion. In granting a mo-
tion under this subparagraph, the court shall
include a provision ensuring that costs asso-
ciated with the identification, seizure, man-
agement, and disposition of the property are
recovered by the United States.

‘“(2) RESTORATION OF FORFEITED PROP-
ERTY.—

‘“(A) IN GENERAL.—If an order of forfeiture
is entered pursuant to this section and the
defendant has no assets other than the for-
feited property to pay restitution to 1 or
more identifiable victims who are entitled to
restitution, the Government shall restore
the forfeited property to the victims pursu-
ant to subsection (i)(1) once the ancillary
proceeding under subsection (n) has been
completed and the costs of the forfeiture ac-
tion have been deducted.

‘(B) DISTRIBUTION OF PROPERTY.—On mo-
tion of the attorney for the Government, the
court may enter any order necessary to fa-
cilitate the distribution of any property re-
stored under this paragraph.

‘“(3) VICTIM DEFINED.—In this subsection,
the term ‘victim’—

‘““(A) means a person other than a person
with a legal right, title, or interest in the
forfeited property sufficient to satisfy the
standing requirements of subsection (n)(2)
who may be entitled to restitution from the
forfeited funds pursuant to section 9.8 of part
9 of title 28, Code of Federal Regulations (or
any successor to that regulation); and

‘(B) includes any person who is the victim
of the offense giving rise to the forfeiture, or
of any offense that was part of the same
scheme, conspiracy, or pattern of criminal
activity, including, in the case of a money
laundering offense, any offense constituting
the underlying specified unlawful activity.”.
SEC. 603. BANKRUPTCY PROCEEDINGS NOT USED

TO SHIELD ILLEGAL GAINS FROM
FALSE CLAIMS.

(a) CERTAIN ACTIONS NOT STAYED BY BANK-
RUPTCY PROCEEDINGS.—

(1) IN GENERAL.—Notwithstanding any
other provision of law, the commencement
or continuation of an action under section
3729 of title 31, United States Code, does not
operate as a stay under section 105(a) or
362(a)(1) of title 11, United States Code.

2) CONFORMING AMENDMENT.—Section
362(b) of title 11, United States Code, is
amended—

(A) in paragraph (17), by striking ‘“‘or” at
the end;

(B) in paragraph (18), by striking the pe-
riod at the end and inserting ‘; or’’; and

(C) by adding at the end the following:

‘(19) the commencement or continuation
of an action under section 3729 of title 31.”.

(b) CERTAIN DEBTS NOT DISCHARGEABLE IN
BANKRUPTCY.—Section 523 of title 11, United
States Code, is amended by adding at the end
the following:

“(f) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) does not discharge
a debtor from a debt owed for violating sec-
tion 3729 of title 31.”.

(¢) REPAYMENT OF CERTAIN DEBTS CONSID-
ERED FINAL.—

(1) IN GENERAL.—Chapter 1 of title 11,
United States Code, is amended by adding at
the end the following:

“§111. False claims

“No transfer on account of a debt owed to
the United States for violating 3729 of title
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31, or under a compromise order or other
agreement resolving such a debt may be
avoided under section 544, 545, 547, 548, 549,
553(b), or 742(a).”.

(2) CONFORMING AMENDMENT.—The analysis
for chapter 1 of title 11, United States Code,
is amended by adding at the end the fol-
lowing:
¢“111. False claims.”.

SEC. 604. FORFEITURE FOR RETIREMENT OF-
FENSES.

(a) CRIMINAL FORFEITURE.—Section 982(a)
of title 18, United States Code, is amended by
adding at the end the following:

¢“(9) CRIMINAL FORFEITURE.—

‘“‘(A) IN GENERAL.—The court, in imposing
sentence on a person convicted of a retire-
ment offense, shall order the person to for-
feit property, real or personal, that con-
stitutes or that is derived, directly or indi-
rectly, from proceeds traceable to the com-
mission of the offense.

‘“(B) RETIREMENT OFFENSE DEFINED.—In
this paragraph, the term ‘retirement offense’
means a violation of any of the following
provisions of law, if the violation, con-
spiracy, or solicitation relates to a retire-
ment arrangement (as defined in section 1348
of title 18, United States Code):

‘(1) Section 664, 1001, 1027, 1341, 1343, 1348,
1951, 1952, or 1954 of title 18, United States
Code.

“(ii) Sections 411, 501, or 511 of the Em-
ployee Retirement Income Security Act of
1974 (29 U.S.C. 1111, 1131, 1141).”.

(b) C1vIL FORFEITURE.—Section 981(a)(1) of
title 18, United States Code, is amended by
adding at the end the following:

‘“(G) Any property, real or personal, that
constitutes or is derived, directly or indi-
rectly, from proceeds traceable to the com-
mission of a violation of, a criminal con-
spiracy to violated or solicitation to commit
a crime of violence involving a retirement
offense (as defined in section 982(a)(9)(B)).”.

SENIORS SAFETY ACT OF 1999—SECTION BY

SECTION ANALYSIS

SEC. 1. SHORT TITLE. The Act may be
cited as the Seniors Safety Act of 1999.

SEC. 2. FINDINGS AND PURPOSES. The
Act enumerates 14 findings on the incidence
of crimes against seniors, the large percent-
ages of seniors who can expect to spend time
in nursing homes, the amount of Federal
money spent on nursing home care and the
estimated losses due to fraud and abuse in
the health care industry.

The purposes of the Act are to combat
abuse in nursing homes, enhance safeguards
for pension plans and health benefit pro-
grams, develop strategies for preventing and
punishing crimes against seniors as well as
collecting information about such crimes,
preventing and deterring criminal activity
that results in economic and physical harm
to seniors, and ensuring appropriate restitu-
tion.

SEC. 3. DEFINITIONS. Definitions are pro-
vided for the following terms: (1) ‘“Crime”’ is
defined as any criminal offense under Fed-
eral or State law; (2) “Nursing home’ is de-
fined as any institution or residential care
facility defined as such for licensing pur-
poses under state law, or the federal equiva-
lent; and (3) ‘“‘Seniors” is defined as individ-
uals who are more than 55 years old.

TITLE I—STRATEGIES FOR PREVENTING CRIMES
AGAINST SENIORS

SEC. 101. STUDY OF CRIMES AGAINST
SENIORS.

The Act directs the Attorney General to
conduct a study addressing, inter alia, the
types of crimes and risk factors associated
with crimes against seniors, and develop new
strategies to prevent and reduce crimes
against seniors. The results of this study
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shall be reported to the Senate and House
Judiciary Committees within 18 months.

SEC. 102. INCLUSION OF SENIORS IN
THE NATIONAL CRIME VICTIMS SURVEY.

The Act provides that within two years of
its enactment, the Attorney General shall
include in the National Crime Victimization
Survey (NCVS) statistics relating to crimes
and risk factors associated with crimes
against seniors.

TITLE II—COMBATING CRIMES AGAINST SENIORS

SEC. 201. ENHANCED SENTENCING PEN-
ALTIES BASED ON AGE OF VICTIM.

(a) DIRECTIVE TO THE UNITED STATES
SENTENCING COMMISSION. The U.S. Sen-
tencing Commission is directed to review
and, if appropriate, amend the sentencing
guidelines to include age as one of the cri-
teria for determining whether a sentencing
enhancement is appropriate.

(b) REQUIREMENTS. During its review,
the Sentencing Commission shall: ensure
that the guidelines adequately reflect the
economic and physical harms associated
with criminal activity targeted at seniors;
consider providing increased penalties for of-
fenses where the victim was a senior; consult
with seniors, victims, judiciary, and law en-
forcement representatives; assure reasonable
consistency with other relevant directives
and guidelines; account for circumstances
which may justify exceptions, including any
circumstances already warranting sen-
tencing enhancements; make any necessary
conforming changes; and assure that the
guidelines adequately meet the purposes of
sentencing.

(c) REPORT. The sentencing commission
shall report the results of the review re-
quired under (a) and include any rec-
ommendations for retention or modification
of the current penalty levels by December 31,
2000.

SEC. 202. STUDY AND REPORT ON
HEALTH CARE FRAUD SENTENCES.

(a) DIRECTIVE TO THE UNITED STATES
SENTENCING COMMISSION. The U.S. Sen-
tencing Commission is directed to review
and, if appropriate, amend the sentencing
guidelines applicable to health care fraud of-
fenses.

(b) REQUIREMENTS. During its review,
the Sentencing Commission shall: ensure
that the guidelines reflect the serious harms
associated with health care fraud and the
need for law enforcement to prevent such
fraud; consider enhanced penalties for per-
sons convicted of health care fraud; consult
with representatives of industry, judiciary,
law enforcement, and victim groups; account
for mitigating circumstances; assure reason-
able consistency with other relevant direc-
tives and guidelines; make any necessary
conforming changes; and assure that the
guidelines adequately meet the purposes of
sentencing.

(c) REPORT. The Sentencing Commission
shall report the results of the review re-
quired under (a) and include any rec-
ommendations for retention or modification
of the current penalty levels for health care
fraud offenses, by December 31, 2000.

SEC. 203. INCREASED PENALTIES FOR
FRAUD RESULTING IN SERIOUS INJURY
OR DEATH.

This section increases the penalties under
the mail fraud statute, 18 U.S.C. § 1341, and
the wire fraud statute, 18 U.S.C. § 1343, for
fraudulent schemes that result in serious in-
jury or death. Existing law provides such an
enhancement for a narrow class of health
care fraud schemes (see 18 U.S.C. 1347). This
provision would extend this penalty enhance-
ment to other forms of fraud under the mail
and wire fraud statutes that result in death
or serious injury. The maximum penalty if
serious bodily harm occurred would be up to
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twenty years; if a death occurred, the max-
imum penalty would be a life sentence.

SEC. 204. SAFEGUARDING PENSION
PLANS FROM FRAUD AND THEFT.

(a) IN GENERAL. This section would add
new section 1348 to title 18, United States
Code.

$1348: Fraud in Relation to Retirement Ar-
rangements:

(a) This section defines retirement ar-
rangements and provides an exception for
plans established by the Employee Retire-
ment Income Security Act (ERISA).

(b) This section punishes, with up to ten
years’ imprisonment, the act of defrauding
retirement arrangements, or obtaining by
means of false or fraudulent pretenses money
or property of any retirement arrangement.
Retirement arrangements would include em-
ployee pension benefit plans under the Em-
ployee Retirement Income Security Act
(ERISA), qualified retirement plans under
section 4974(c) of the Internal Revenue Code
(IRC), medical savings accounts under sec-
tion 220 of the IRC, and funds established
within the Thrift Savings Fund. This provi-
sion is modeled on existing statutes pun-
ishing bank fraud (see 18 U.S.C. § 1344) and
health care fraud (see 18 U.S.C. § 1347). Any
government plan defined under section 3(32)
of title I of the ERISA, except funds estab-
lished by the Federal Retirement Thrift In-
vestment Board, is exempt from this section.

(c) The Attorney General is given author-
ity to investigate offenses under the new sec-
tion, but this authority expressly does not
preclude other appropriate Federal agencies,
including the Secretary of Labor, from inves-
tigating violations of ERISA.

(b) CONFORMING AMENDMENT. The
table of sections for chapter 63 of title 18
United States Code, is modified to list new
section ‘‘1348. Fraud in relation to retire-
ment arrangements.”

SEC. 205. ADDITIONAL CIVIL PEN-
ALTIES FOR DEFRAUDING PENSION
PLANS.

(a) IN GENERAL. This section would au-
thorize the Attorney General to bring a civil
action for a violation, or conspiracy to vio-
late, new section 18 U.S.C. § 1348, relating to
retirement fraud. Proof of such a violation
established by a preponderance of the evi-
dence would subject the violator to a civil
penalty of the greater of the amount of pecu-
niary gain to the offender, the pecuniary loss
to the victim, or up to $50,000 in the case of
an individual, or $100,000 for an organization.
Imposition of this civil penalty has no effect
on other possible remedies.

(b) EXCEPTION. No civil penalties would
be imposed for conduct involving an em-
ployee pension plan subject to penalties
under ERISA, 29 U.S.C. § 1132.

(c) DETERMINATION OF PENALTY
AMOUNT. In determining the amount of the
penalty, the court is authorized to consider
the effect of the penalty on the violator’s
ability to restore all losses to the victims
and to pay other important tax or criminal
penalties.

SEC. 206. PUNISHING BRIBERY AND
GRAFT IN CONNECTION WITH EMPLOYEE
BENEFIT PLANS.

This section would amend section 1954 of
title 18, United States Code, by changing the
title to ‘“‘Bribery and graft in connection
with employee benefit plans,”” and increasing
the maximum penalty for bribery and graft
in regard to the operation of an employee
benefit plan from 3 to 5 years imprisonment.
This section also broadens existing law
under section 1954 to cover corrupt attempts
to give or accept bribery or graft payments,
and to proscribe bribery or graft payments
to persons exercising de facto influence or
control over employee benefit plans. Finally,
this amendment clarifies that a violation
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under section 1954 requires a showing of cor-
rupt intent to influence the actions of the re-
cipient of the bribe or graft.

TITLE III—PREVENTING TELEMARKETING CRIME.

SEC. 301. CENTRALIZED COMPLAINT
AND CONSUMER EDUCATION SERVICE
FOR VICTIMS OF TELEMARKETING
FRAUD.

(a) CENTRALIZED SERVICE. This section
directs the Commissioner of the Federal
Trade Commission to establish a ‘‘Better
Business’’-style hotline to serve as a central
information clearinghouse for victims of
telemarketing fraud within one year. As part
of this service, the FTC is required to estab-
lish procedures for logging in complaints of
telemarketing fraud victims, providing in-
formation on telemarketing fraud schemes,
referring complaints to appropriate law en-
forcement officials, and providing complaint
or prior conviction information about spe-
cific companies.

(b) CREATION OF FRAUD CONVICTION
DATABASE. The Attorney General is di-
rected to establish a database of tele-
marketing fraud convictions secured against
corporations or companies, for the use as de-
scribed in (a).

(¢c) AUTHORIZATION OF APPROPRIA-
TIONS. Authorization is provided for such
sums as are necessary to carry out the sec-
tion.

SEC. 302. BLOCKING
MARKETING SCAMS.

(a) EXPANSION OF SCOPE OF TELE-
MARKETING FRAUD SUBJECT TO EN-
HANCED CRIMINAL PENALTIES. Section
2325 of title 18, United States Code, is amend-
ed by replacing the term ‘‘telephone calls”
with ‘“‘wire communication utilizing a tele-
phone service’’ to clarify that telemarketing
fraud schemes executed using cellular tele-
phone services are subject to the enhanced
penalties for such fraud under 18 U.S.C. §
2326.

(b) BLOCKING OR TERMINATION OF
TELEPHONE SERVICE ASSOCIATED WITH
TELEMARKETING FRAUD. This section
adds new section 2328 to title 18, United
States Code, to authorize the termination of
telephone service used to carry on tele-
marketing fraud, and is similar to the legal
authority provided under 18 U.S.C. § 1084(d),
regarding termination of telephone service
used to engage in illegal gambling. The new
section 2328 requires telephone companies,
upon notification in writing from the De-
partment of Justice that a particular phone
number is being used to engage in fraudulent
telemarketing or other fraudulent conduct,
and after notice to the customer, to termi-
nate the subscriber’s telephone service. The
common carrier is exempt from civil and
criminal penalties for any actions taken in
compliance with any notice received from
the Justice Department under this section.
Persons affected by termination may seek an
appropriate determination in Federal court
that the service should not be discontinued
or removed, and the court may direct the De-
partment of Justice to present evidence sup-
porting the notification of termination. Defi-
nitions are provided for ‘‘wire communica-
tion facility” and ‘‘reasonable notice to the
subscriber.”

TITLE IV—PREVENTING HEALTH CARE

FRAUD.

SEC. 401. INJUNCTIVE AUTHORITY RE-
LATING TO FALSE CLAIMS AND ILLEGAL
KICKBACK SCHEMES INVOLVING FED-
ERAL HEALTH CARE PROGRAMS.

(a) IN GENERAL. This section extends the
provisions of 18 U.S.C. § 1345, which author-
izes injunctions against frauds, to authorize
the Attorney General to take immediate ac-
tion to halt illegal health care fraud kick-
back schemes under the Social Security Act
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(42 U.S.C. § 1320a-7b). Under existing law, (18
U.S.C. § 1345 (a)(1)(C)), Federal prosecutors
are able to obtain injunctive relief in con-
nection with a wide variety of Federal health
care offenses. This authority has proven to
be extremely valuable in putting a halt to
fraudulent behavior, but such relief is not
available in connection with kickback of-
fenses under section 1128B of the Social Se-
curity Act (42 U.S.C. §1320a-7b). Because of
the large amounts of money involved in
these kinds of cases, the Attorney General
should have the authority to enjoin Kkick-
back schemes while they are in progress.

(b) CIVIL ACTIONS. This section would
amend 42 U.S.C. § 1320a-7b by adding a new
subsection (g) authorizing the Attorney Gen-
eral to seek a civil penalty of up to $50,000
per violation, or three times the remunera-
tion, whichever is greater, for each offense
under this section with respect to a Federal
health care program. This penalty is in addi-
tion to other criminal and civil penalties.
The procedures are governed by the Federal
Rules of Civil Procedure and 31 U.S.C. 3731. If
one or more of the purposes of the remunera-
tion is unlawful, a violation exists and dam-
ages shall be the full amount of the remu-
neration.

SEC. 402. AUTHORIZED INVESTIGATIVE
DEMAND PROCEDURES.

This section would amend section 3486 of
title 18, United States Code, to authorize the
Attorney General or her designee to issue ad-
ministrative subpoenas—called ‘‘authorized
investigative demands’’—to investigate civil
health care fraud cases. Under section 248 of
the Health Insurance Portability and Ac-
countability Act of 1996 (Pub. L. 104-191), the
Attorney General or her designee is author-
ized to issue an administrative subpoena in
connection with an investigation relating to
a Federal health care offense, defined under
18 U.S.C. § 24 to include only criminal of-
fenses. In civil cases, however, the Depart-
ment’s attorneys must rely upon subpoenas
issued by the office of the Inspector General
of the Department of Health and Human
Services or upon civil investigative demands.
To facilitate the Department of Justice’s
ability to investigate civil health care fraud
cases in an effective and efficient manner,
this provision allows the Attorney General
or her designee to issue an administrative
subpoena in connection with any health care
fraud case, criminal or civil.

This section also provides privacy safe-
guards for personally identifiable health in-
formation that may be obtained in response
to an administrative subpoena and divulged
in the course of a federal investigation. In-
formation provided in response to a grand
jury subpoena is generally required, under
Rule 6(e) of the Federal Rules of Criminal
Procedure, to be kept secret. By contrast,
this secrecy rule would not apply to informa-
tion obtained in response to an administra-
tive subpoena. This section therefore pro-
tects the privacy and confidentiality of per-
sonally identifiable health information by
limiting its disclosure to a federal pros-
ecutor in the performance of official duties,
to other government personnel where nec-
essary to assist in the enforcement of Fed-
eral criminal law, or when directed by a
court. The section requires that such infor-
mation be destroyed within 90 days from pro-
duction, unless otherwise ordered by a court.
‘“Personally identifiable health information”
is defined to mean any information relating
to the physical or mental condition of an in-
dividual, the provision of, or payments for,
health care, that either identifies an indi-
vidual or with respect to which there is a
reasonable basis to believe that the informa-
tion can be used to identify an individual.

SEC. 403. EXTENDING ANTI-FRAUD
SAFEGUARDS TO THE FEDERAL EM-
PLOYEES HEALTH BENEFITS PROGRAM.
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This section removes the anti-fraud ex-
emption for the Federal Employee Health
Benefits (FEHB) Act currently contained in
section 1128B(f)(1) of the Social Security Act,
thereby extending anti-fraud and anti-kick-
back safeguards applicable to the Medicare
and Medicaid program to the FEHB. This
would allow the Attorney General to use the
same civil enforcement tools to fight fraud
perpetrated against the FEHB program as
are available to other Federal health care
programs, and to recover civil penalties
against persons or entities engaged in illegal
kickback schemes under the anti-kickback
provisions of the Social Security Act (42
U.S.C. §1320a-7Tb). Removal of this exemption
would allow enhanced penalties for repeat of-
fenders, additional anti-kickback enforce-
ment, enhanced civil monetary penalties,
and full participation in the Health Care
Fraud and Abuse Control Account. Civil pen-
alties are particularly important in health
care fraud, since the complex business ar-
rangements often employed in connection
with Kkickback schemes pose difficulties in
proving the necessary scienter needed to sus-
tain a criminal prosecution.

SEC. 404. GRAND JURY DISCLOSURE.

This section would amend section 3322 of
title 18, United States Code, to authorize fed-
eral prosecutors to seek a court order to
share grand jury information regarding
health care offenses, as defined in 18 U.S.C. §
24, with other federal prosecutors for use in
civil proceedings or investigations relating
to fraud or false claims in connection with
any Federal health care program. Under cur-
rent law, grand jury information may not be
shared for use by government attorneys in
civil investigations except ‘‘when so directed
by a court preliminarily to or in connection
with a judicial proceeding,” and may require
a hearing at which ‘‘other persons as the
court may direct’” are given a ‘‘reasonable
opportunity to appear and be heard.”
F.R.Cr.P. 6(e)(3)(C)( i) & (D). The important
policy reasons for protecting the secrecy of
grand juries and allowing only narrow access
to grand jury proceedings by Federal civil
prosecutors are fully set forth in United
States v. Sells Engineering, Inc., 463 U.S. 418
(1983).

Mindful of the reasons for grand jury se-
crecy, the proposed amendment would per-
mit grand jury information regarding health
care offenses to be shared with Federal civil
prosecutors, only after ex parte court review
and a finding that the information would as-
sist in enforcement of federal laws or regula-
tions. Simplifying the sharing of grand jury
information by avoiding the need for a judi-
cial proceeding or the possibility of a hear-
ing, would avoid subverting the grand jury
secrecy rule while enhancing the effective-
ness of the Department of Justice’s overall
health care anti-fraud effort. In particular,
by facilitating the sharing of information be-
tween criminal investigators and civil pros-
ecutors, this proposal would enable the Jus-
tice Department to proceed more quickly
and efficiently to recover losses to federal
health care programs and to prevent wrong-
doers from dissipating illegally obtained as-
sets before the Government can take action
to recover the government’s losses. Privacy
safeguards for personally identifiable health
care information proposed in section 401 of
this Act would also apply to information
shared under this new provision.

SEC 405. INCREASING THE EFFECTIVE-
NESS OF CIVIL INVESTIGATIVE DE-
MANDS IN A FALSE CLAIMS INVESTIGA-
TION.

This section amends section 3733 of title 31,
United States Code, to permit the Attorney
General to delegate authority to issue civil
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investigative demands to the Deputy Attor-
ney General or an Assistant Attorney Gen-
eral. The Deputy Attorney General and As-
sistant Attorneys General already are au-
thorized under current law to cause such dis-
covery demands to be served.

In addition, section 3733 is amended to per-
mit a person who initiated an investigation
or proceeding under 31 U.S.C. § 3730, or such
person’s counsel (i.e., whistle-blowers who
have brought a qui tam suit under the False
Claims Act) to seek permission from a dis-
trict court to obtain information disclosed
to the Justice Department in response to
civil investigative demands. Whistle blowers
who relay information for false claims ac-
tions to the government are often able to
provide valuable assistance to the govern-
ment in pursuing false claims law investiga-
tions and actions. This assistance may be
further enhanced if they have an opportunity
to review information obtained by the Jus-
tice Department in connection with the in-
vestigation.

TITLE V—PROTECTING RESIDENTS OF NURSING

HOMES

SEC. 501. NURSING HOME RESIDENT
PROTECTION ACT.

This title may be cited as the “Nursing
Home Resident Protection Act of 1999.”

SEC. 502. NURSING HOME RESIDENT
PROTECTION.

(a) PROTECTION OF RESIDENTS IN
NURSING HOMES AND OTHER RESIDEN-
TIAL HEALTH CARE FACILITIES. This sec-
tion would add new section 1349 to title 18,
United States Code, to punish persons who
engage in a pattern of willful violations of
Federal laws, regulations, rules, or State
laws governing the health, safety, or care of
individuals residing in residential health
care facilities, and allows the Attorney Gen-
eral to bring civil penalties against those en-
tities. It also provides additional ‘‘whistle
blower’’ protection by allowing a person who
is retaliated against for reporting nursing
home conditions to bring a civil action for
damages, attorney’s fees, and other costs.

(b) AUTHORIZED INVESTIGATIVE DE-
MAND PROCEDURES. This section would
amend section 3486(a)(1) of title 18, United
States Code, to authorize the Attorney Gen-
eral or a designated representative to issue
administrative subpoenas in cases under new
section 1349 of title 18, United States Code.

(c) CONFORMING AMENDMENT. The
table of sections for chapter 63 of title 18
United States Code, is modified to list new
section ‘‘1349. Pattern of violations resulting
in harm to residents of nursing homes and
related facilities.”

TITLE VI—PROTECTING THE RIGHTS OF ELDERLY
CRIME VICTIMS

SEC. 601. USE OF FORFEITED FUNDS TO
PAY RESTITUTION TO CRIME VICTIMS
AND REGULATORY AGENCIES. This sec-
tion would amend section 981(e) of title 18,
United States Code, to allow the use of for-
feited funds to pay restitution to crime vic-
tims and regulatory agencies.

SEC. 602. VICTIM RESTITUTION. The sec-
tion adds a new subsection ‘‘(r) VICTIM
RESTITUTION” to the Controlled Sub-
stances Act (21 U.S.C. §853) to allow the gov-
ernment to move to dismiss forfeiture pro-
ceedings to allow the defendant to use the
property subject to forfeiture for the pay-
ment of restitution to victims. If forfeiture
proceedings are complete and there is no
other source of restitution available to the
victims, the Government may return the for-
feited property so it may be used for restitu-
tion.

SEC. 603. BANKRUPTCY PROCEEDINGS
NOT USED TO SHIELD ILLEGAL GAINS
FROM FALSE CLAIMS.

(a) CERTAIN ACTIONS NOT STAYED BY
BANKRUPTCY PROCEEDINGS. This section
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provides that an action under the False
Claims Act may be brought and continued
despite concurrent bankruptcy proceedings.

(b) CERTAIN DEBTS NOT DISCHARGE-
ABLE IN BANKRUPTCY. This section pro-
hibits the discharge in bankruptcy of debts
resulting from judgments or settlements in
Medicare and Medicaid fraud cases under the
False Claims Act. Currently, in some cases,
persons who rip off the Medicare or Medicaid
system can avoid repaying their ill-gotten
gains or penalties by filing for bankruptcy.

(c) REPAYMENT OF CERTAIN DEBTS
CONSIDERED FINAL. This section adds a
new §111 to chapter I of title II of the United
States Code which provides that no debt
owed for a violation of the False Claims act
or under a compromise order or other agree-
ment resolving such a debt may be avoided
under bankruptcy provisions.

SEC. 604. FORFEITURE FOR RETIRE-
MENT OFFENSES.

(a) CRIMINAL FORFEITURE. This section
adds a new subsection to 18 U.S.C. § 982(a) to
require the forfeiture of proceeds of a crimi-
nal retirement offense, including a violation
of new section 1348 of title 18, United States
Code.

(b) CIVIL FORFEITURE. This section adds
a new subsection to 18 U.S.C. § 981(a)(1) to
permit the civil forfeiture of proceeds from a
criminal retirement offense.

Mr. DASCHLE. Mr. President, I am
pleased to join Senators LEAHY and
TORRICELLI in introducing The Seniors
Safety Act. All too often, seniors are
primary targets for financial exploi-
tation and subjected to neglect and
physical abuse, and as our country’s
senior population continues to grow,
the plague of crimes against the elder-
ly has the potential to spiral out of
control. The Seniors Safety Act com-
bats this very serious issue by increas-
ing penalties for crimes against sen-
iors, improving law enforcement tools
necessary to prevent telemarketing
and healthcare fraud, safeguarding pen-
sion and benefit plans from fraud and
bribery, and preventing nursing home
abuse.

Seniors are often targeted by crimi-
nals because of their lack of mobility,
isolation, and dependence on others.
The criminals targeting seniors should
be subject to enhanced penalties, and
we must develop new strategies to
combat their crimes. The Seniors Safe-
ty Act requires the sentencing commis-
sion to review and consider amending
sentencing guidelines to include age as
one criterion for enhancing a sentence
and enhances the penalty for fraudu-
lent schemes that result in serious in-
jury or death. In addition, the bill di-
rects the Attorney General to conduct
a comprehensive review of crimes
against seniors in order to develop new
ways to combat criminals who target
older Americans.

Federal investigators estimate that
senior citizens constitute nearly 80 per-
cent of telemarketing scam victims. In
1996, the AARP estimated that 14,000
companies nationwide were illegally
defrauding citizens of their hard-
earned money through telemarketing
schemes. The fraud committed by only
300 telemarketers exposed by the FBI
in 1995 resulted in an estimated $58 mil-
lion loss from 52,000 seniors in just two
years. The Seniors Safety Act puts in
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place important law enforcement tools
needed to stop telemarketing fraud.
The Act gives federal officials the abil-
ity to cut off a fraudulent tele-
marketer’s telephone service. It also
creates a hotline for victims of tele-
marketing fraud. Through the hotline,
victims can register complaints
against companies, can receive infor-
mation regarding common fraudulent
schemes and be referred to the appro-
priate enforcement agency. A database
of complaints will be established so
that victims can check for previous
complaints against a particular com-
pany.

Health care fraud also disproportion-
ately harms older Americans. The Sen-
iors Safety Act provides important new
tools to law enforcement officials for
use in health care fraud investigations.
The bill authorizes the Attorney Gen-
eral to get injunctions to stop false
claims and health care kickbacks and
to issue administrative subpoenas for
health care offenses. With court per-
mission, the Attorney General would
also be permitted to share grand jury
information for use in civil investiga-
tions of health care fraud and abuse. In
addition, the bill extends existing anti-
fraud safeguards applicable to Medi-
care and Medicaid to the Federal Em-
ployee Health Benefits Act.

We must protect the economic secu-
rity of our country’s senior citizens by
safeguarding pension and employee
benefit plans from fraud and misuse.
For this reason, an important provi-
sion of the Seniors Safety Act creates
a new ‘‘retirement fraud’ crime mod-
eled on existing bank fraud and health
care fraud statutes. The bill provides
for civil penalties for commission of a
retirement fraud crime, and increases
the existing penalties for theft or em-
bezzlement and bribery and graft with
respect to the operation of an employee
benefit plan.

In 1997, the Department of Health and
Human Services reported a 14 percent
increase in nursing home abuse since
1994. Our society must provide a safe
environment for older Americans who
move into nursing homes. This bill will
combat nursing home fraud and abuse
by creating new federal and criminal
penalties against persons or companies
who willfully engage in a pattern of
health and safety violations. The bill
will also protect persons who report
health and safety violations by allow-
ing them to bring a civil cause of ac-
tion for acts of retaliation against
them.

Finally, we must provide greater pro-
tections for senior crime victims. The
Seniors Safety Act will do just that by
requiring criminals to forfeit ill-gotten
gains and property acquired by de-
frauding pension plans to the victims.
The bill also prevents criminals from
using the bankruptcy laws to avoid
paying judgments by prohibiting judg-
ments or settlements in Medicare or
Medicaid fraud cases from being dis-
charged in bankruptcy proceedings and
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allows False Claims Act actions to pro-
ceed despite concurrent bankruptcy
proceedings.

These and other provisions in The

Seniors Safety Act will make a real
difference—a positive difference—in
protecting the senior citizens of this
country. This comprehensive bill is a
vital part of our ongoing effort to se-
cure the safety of our families and our
communities, and I encourage my col-
leagues on both sides of the aisle to
give it their full support.
e Mr. TORRICELLI. Mr. President,
today, Senator LEAHY, Senator
DASCHLE, and I introduced the Seniors
Safety Act of 1999. Senator LEAHY has
referred to this legislation as ‘‘a new
safety net for seniors.”” It is that, but it
is also much more. Indeed, this bill is a
potent weapon designed to track down
and punish those criminals who would
prey on the trust and good will of
America’s seniors. This bill puts the
crooks on notice that crimes against
seniors, from violent assaults in the
streets, to abuses in nursing homes, to
frauds perpetrated over the telephone
lines, will not be tolerated.

Seniors represent the most rapidly
growing sector of our population—in
the next 50 years, the number of Amer-
icans over the age of 65 will more than
double. Unless we take action now, the
frequency and sophistication of crimes
against seniors will likewise sky-
rocket. The Seniors Safety Act of 1999
was developed to address, head-on the
crimes which most directly affect the
senior community, including tele-
marketing fraud, and abuse and fraud
in the health care and nursing home in-
dustries. It increases penalties and pro-
vides enhancements to the sentencing
guidelines for criminals who target
seniors. It protects seniors against the
illegal depletion of precious pension
and employee Dbenefit plan funds
through fraud, graft, bribery, and helps
victimized seniors obtain restitution.
Any finally, this bill authorizes the At-
torney General to study the problem of
crime against senors, and design new
techniques to fight it.

Criminal enterprises that engage in
telemarketing fraud are some of the
most insidious predators out there.
Americans are fleeced out of over $40
billion dollars every year, and the ef-
fect on seniors is grossly dispropor-
tionate According to the American As-
sociation of Retired Persons, ‘“‘The re-
peated victimization of the elderly is
the cornerstone of illegal tele-
marketing.” A study has found that 56
percent of the names on the target lists
of fraudulent telemarketers are the
names of Americans aged 50 or older.
Of added concern is the fact that many
of the perpetrators have migrated out
of the United States for fear of pros-
ecution, and continue to conduct their
illegal activities from abroad.

In one heartbreaking story, a re-
cently-widowed New Jersey woman was
bilked out of $200,000 by a deceitful
telemarketing firm from Canada, who
claimed that the woman had won a
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$150,000 sweepsteaks—the price could
be hers, for a fee. A series of these calls
followed, convincing this poor woman,
already in a fragile mind-state after
her husband’s death, to send more and
more money for what they claimed was
an increasingly large prize, which, of
course, never materialized.

Our bill authorizes the Attorney Gen-
eral to effectively put these vultures,
even the international criminals, out
of business by blocking or terminating
their U.S. telephone service. In addi-
tion, it authorizes the FTC to create a
consumer clearinghouse which would
provide seniors, and others who might
have questions about the legitimacy of
a telephone sales pitch, with informa-
tion regarding prior complaints about
a particular telemarketing company or
prior fraud convictions. Furthermore,
this clearing house would give seniors
who may have been cheated an open
channel to the appropriate law enforce-
ment authorities.

In 1997, older Americans were victim-
ized by violent crime over 680,000
times. The crimes against them range
from simple assault, to armed robbery,
to rape. While national crime rates in
general are falling, seniors have not
shared in the benefits of that drop.

This Act singles out criminals who
prey on the senior population and pe-
nalizes them for the physical and eco-
nomic harm they cause. In addition, we
intend to place this growing problem in
the spotlight, an urge Congress and
federal and state law enforcement
agencies to continue to develop solu-
tions. To this end, we have authorized
a comprehensive examination of crimes
against seniors, and the inclusion of
data on seniors in the National Crime
Victims Survey.

Seniors across the country have
worked their entire lives, secure in the
belief that their pensions and health
benefits would be there to provide for
them in their retirement years. Far too
often, seniors wake up one morning to
find that their hard-earned benefits
have been stolen. In 1997 alone, $90 mil-
lion in losses to pension funds were un-
covered. Older Americans who depend
on that money to live are left out in
the cold, while criminals enjoy the
fruit of a lifetime of our seniors’ labor.
The Seniors Safety Act gives federal
prosecutors another powerful weapon
to punish pension fund thieves. The
Act creates new civil and criminal pen-
alties for defrauding pension of benefit
plans, or obtaining money from them
under false or fraudulent pretenses.

The defrauding of Medicare, Med-
icaid, and private health insurers has
become big business for criminals who
prey on the elderly. According to a Na-
tional Institutes of Health study,
losses from fraud and abuse may exceed
$100 billion per year. Overbilling and
false claims filing have become ramp-
ant as automated claims processing is
more prevalent. Similarly, the Depart-
ment of Justice has noted numerous
cases Wwhere unscrupulous nursing
home operators have simply pocketed
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Medicare funds, rather than providing
adequate care for their residents. In
one horrendous case, five diabetic pa-
tients died from malnutrition and lack
of medical care. In another, a patient
was burned to death when a mute pa-
tient was placed by untrained staff in a
tub of scalding water. These terrible
abuses would never have occurred had
the facilities spent the federal funds
they received to implement proper
health and safety procedures. This bill
goes after fraud and abuse by providing
resources and tools for authorities to
investigate and prosecute offenses in
civil and criminal courts, and enhances
the ability of the Justice Department
to use evidence brought in by qui tam
(whistleblower) plaintiffs.

This Act delivers needed protections
to our seniors. It sends a message to
the cowardly perpetrators of fraud and
other crimes against older Americans,
that their actions will be fiercely pros-
ecuted, whether they be here or abroad.
And it clearly states that we refuse to
allow seniors to be victimized by this
most heinous form of predation.

By Mr. MOYNIHAN (for himself
and Mr. BINGAMAN):

S. 752. a bill to facilitate the recruit-
ment of temporary employees to assist
in the conduct of the 2000 decennial
census of population, and for other pur-
poses; to the Committee on Govern-
ment Affairs.

LEGISLATION TO INCREASE THE NUMBER OF LOW

INCOME CENSUS ENUMERATORS
e Mr. MOYNIHAN. Mr. President, I rise
to introduce, along with my colleague,
Senator BINGAMAN, a bill that will en-
courage people receiving public assist-
ance to seek work next year as enu-
merators for the 2000 census. In the
previous census over 350,000 people
went from door to door seeking infor-
mation about those who did not return
the census forms they received in the
mail. In spite of the best efforts of this
army of enumerators, some eight mil-
lion people were not counted, and a dis-
proportionate number of them were mi-
norities.

The Bureau of the Census is going to
great lengths to improve on the 1990
count, but finding the tens of millions
of people who do not return their forms
is an enormous undertaking. We know
that many of those who must be sought
out live in the low income areas of our
cities, and many others are among the
rural poor. This bill would allow those
receiving financial assistance under
any federal program, TANF and others,
to be employed as enumerators during
calendar year 2000 without having their
income count against their eligibility
for benefits from those programs. The
bill further allows these enumerators
to have their employment count to-
wards eligibility for Social Security,
Medicare, and other benefit programs.

Mr. President, encouraging those
who live in the low income areas of our
population to serve as enumerators
will help to open the doors of their
neighbors and those who live nearby. It
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will help count more of those most dif-
ficult to count. And it will provide em-
ployment to those who may not be able
to find it for various reasons that in-
clude lack of transportation to far-off
jobs.

This bill will help produce a more ac-
curate census and provide employment
to those most in need of it. It is a most
worthwhile piece of legislation and I
encourage my colleagues to support it.
I also ask that the text of the bill be
included in the RECORD.

The bill follows:

S. 752

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Decennial
Census Improvement Act of 1999,

SEC. 2. FINDINGS.

Congress finds that—

(1) the Constitution of the United States
requires that the number of persons in the
United States be enumerated every 10 years
in order to permit the apportionment of rep-
resentatives among the several States;

(2) information collected through a decen-
nial census of the population conducted
under section 141 of title 13, United States
Code, is also used to determine—

(A) the boundaries of—

(i) congressional districts within States;

(ii)(I) the districts for the legislature of
each State; and

(IT) other political subdivisions within the
States; and

(B) the allocation of billions of dollars of
Federal and State funds;

(3) the Constitution of the United States
requires that the enumerations referred to in
paragraph (2) be made in such manner as the
Congress ‘‘shall by law direct’’;

(4) in the 1990 decennial census, the Bureau
of the Census used a combination of mail
questionnaires and personal interviews, in-
volving more than 350,000 enumerators, to
collect the census data; and

(5) in 1993, the Bureau of the Census con-
cluded that legislation ensuring that pay for
temporary census enumerators in the 2000
decennial census would not be used to reduce
benefits under Federal assistance programs
would make it easier for the Bureau to hire
individuals in low-income neighborhoods as
temporary census enumerators in those
neighborhoods.

SEC. 3. MEASURES TO FACILITATE THE RECRUIT-
MENT OF TEMPORARY EMPLOYEES.

(a) PURPOSES FOR WHICH COMPENSATION
SHALL NOT BE TAKEN INTO ACCOUNT.—

(1) IN GENERAL.—Section 23 of title 13,
United States Code, is amended by adding at
the end the following:

“(d)(1) As used in this subsection, the term
‘temporary census position’ means a tem-
porary position within the Bureau of the
Census established for purposes relating to
the 2000 decennial census of population con-
ducted under section 141 (as determined
under regulations that the Secretary shall
prescribe).

‘(2) Notwithstanding any other provision
of law, compensation for service performed
by an individual in a temporary census posi-
tion shall not cause—

“(A) that individual or any other indi-
vidual to become ineligible for any benefits
described in paragraph (3)(A); or

“(B) a reduction in the amount of any ben-
efits described in paragraph (3)(A) for which
that individual or any other individual
would otherwise be eligible.

*“(3) This subsection shall—
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““(A) apply with respect to benefits pro-
vided under any Federal program or any
State or local program financed in whole or
in part with Federal funds (including the So-
cial Security program under the Social Secu-
rity Act (42 U.S.C. 301 et seq.) and the Medi-
care program under title XVIII of that Act);

‘“(B) apply only with respect to compensa-
tion for service performed during calendar
yvear 2000; and

‘“(C) not apply if the individual performing
the service involved is appointed (or first ap-
pointed to any other temporary census posi-
tion) before January 1, 2000.”’.

(2) RULE OF CONSTRUCTION.—The amend-
ment made by paragraph (1) shall not affect
the application of Public Law 101-86 (13
U.S.C. 23 note), as amended by subsection
(o).
(b) EXEMPTION FROM PROVISIONS RELATING
TO REEMPLOYED ANNUITANTS AND FORMER
MEMBERS OF THE UNIFORMED SERVICES.—Pub-
lic Law 101-86 (13 U.S.C. 23 note) is amend-
ed—

(1) by striking the title and inserting the
following: ‘“An Act to provide that a Federal
annuitant or former member of a uniformed
service who returns to Government service,
under a temporary appointment, to assist in
carrying out the 2000 decennial census of
population shall be exempt from certain pro-
visions of title 5, United States Code, relat-
ing to offsets from pay and other benefits.”’;

(2) in section 1(b), by striking ‘‘the 1990 de-
cennial census’” and inserting ‘‘the 2000 de-
cennial census’’; and

(3) in section 4, by striking ‘‘December 31,
1990.” and inserting ‘‘December 31, 2000.”’.®

By Mr. DASCHLE (for himself,
Mr. SARBANES, Mr. DODD, Mr.
KERRY, Mr. BRYAN, Mr. JOHN-
SON, Mr. REED, Mr. SCHUMER,
Mr. BAYH, and Mr. EDWARDS):

S. 753. A bill to enhance competition
in the financial services industry by
providing a prudential framework for
the affiliation of banks, securities
firms, and other financial service pro-
viders; and for other purposes; to the
Committee on Banking, Housing, and
Urban Affairs.

THE FINANCIAL SERVICES ACT OF 1999

Mr. DASCHLE. Mr. President, today,
with the distinguished Ranking Mem-
ber of the Banking Committee, the sen-
ior Senator from Maryland, Mr. SAR-
BANES, we are introducing the ‘“‘Finan-
cial Services Act of 1999.” We are
joined by all Democratic members of
the Banking Committee.

The President has indicated through
his Secretary of the Treasury, Robert
Rubin, that he can support our ap-
proach and sign it into law.

This bill makes a clear and unambig-
uous statement: we want financial
services modernization enacted this
year.

This should not be a partisan issue.
Our bill is based on last year’s H.R. 10,
which enjoyed wide bipartisan support.
It was approved last year by the Senate
Banking Committee by a vote of 16 to
2. Most Republicans supported it. It
was supported by virtually every major
financial services industry group.

A similar bill was adopted by a bipar-
tisan 51 to 8 vote this year in the House
Banking Committee.

Sadly, reform efforts suffered a
major setback this year in the Senate
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Banking Committee when the majority
forced through a bill on a party line
vote of 11 to 9.

Mr. President, financial services re-
form is now on two tracks toward re-
form. There is the veto track, and the
Banking Committee bill is on it over
the Community Reinvestment Act and
other concerns.

There is also the track toward enact-
ment, which this bill and the House
Banking bill are on.

But it can’t be ‘‘take it or leave it”
on either side. We have agreed with the
distinguished Majority Leader [Mr.
LOTT] to discuss this issue immediately
after recess in an effort to find com-
mon ground.

The choice is clear: it’s either par-
tisan brinksmanship—or bipartisan ac-
complishment. We reject the former
and stand ready to deliver on the lat-
ter.

Mr. SARBANES. Mr. President,
today the Democratic members of the
Senate Banking Committee—myself,
Senators DopD, KERRY, BRYAN, JOHN-
SON, REED, SCHUMER, BAYH, and ED-
WARD—are joining with the Democratic
Leader, Senator DASCHLE, in intro-
ducing the Financial Services Act of
1999.

Senator DASCHLE and the Democratic
members of the Senate Banking Com-
mittee strongly support financial serv-
ices modernization legislation. Last
year, every Democratic member of the
Committee voted for financial services
modernization in the form of H.R. 10,
the Financial Services Act of 1998.
That bill was reported by the Com-
mittee on a bipartisan vote of 16 to 2.
In a Committee markup of financial
services legislation on March 4 of this
year, every Democratic member of the
Committee voted for financial services
modernization in the form of a sub-
stitute amendment that I offered. The
substitute amendment contained the
text of last year’s bill with the addi-
tion of a provision that would permit
banks to conduct expanded financial
service activities through operating
subsidiaries. The substitute amend-
ment was defeated on a party line vote
of 11 to 9.

The bill being introduced today con-
sists of the substitute amendment that
was offered in the Banking Committee
markup. We introduce this legislation
because it meets certain basic goals.
These include permitting affiliations
among firms within the financial serv-
ices industry, preserving the safety and
soundness of the financial system, pro-
tecting consumers, maintaining the
separation of banking and commerce,
and expanding access to credit for all
communities in our country. Unfortu-
nately, the bill reported out of the Sen-
ate Banking Committee does not meet
these goals and was opposed by every
Democratic member of the Committee.

We are disappointed that the Com-
mittee Majority has abandoned the
consensus so carefully developed last
year. The broad, bipartisan margin of
support enjoyed by last year’s bill re-
flected the compromises struck during
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the course of its consideration. It was
not opposed by a single major financial
services industry association.

The legislation being introduced
today reflects compromises among
Committee Members and among indus-
try groups on a wide range of issues, in-
cluding the Community Reinvestment
Act, consumer protections, and the
separation of banking and commerce.
The decision by the Committee Major-
ity to abandon these compromises has
resulted in less than unanimous indus-
try support for the Committee-passed
bill. In addition, civil rights groups,
community groups, consumer organiza-
tions, and local government officials
strongly oppose the Committee-passed
bill.

We are disappointed as well that the
Committee Majority has refused to rec-
ognize that enactment of financial
services legislation entails accommo-
dation of views not only of members of
the Congress, but in particular the
view of the White House and the Treas-
ury Department. On March 2, before
the Committee’s markup, President
Clinton wrote:

This Administration has been a strong pro-
ponent of financial legislation that would re-
duce costs and increase access to financial
services for consumers, businesses, and com-
munities . . . I agree that reform of the laws
governing our nation’s financial services in-
dustry would promote the public interest.
However, I will veto the Financial Services
Modernization Act if it is presented to me in
its current form.

The President warned that the bill
“would undermine the effectiveness of
the Community Reinvestment Act,”
“would deny financial services firms
the freedom to organize themselves in
the way that best serve their cus-
tomers,” ‘“would provide inad-
equate consumer protections,” and
“‘could expand the ability of depository
institutions and nonfinancial firms to
affiliate . . .”” None of these concerns
was fully addressed by the Committee
Majority at markup. Unless the con-
cerns of the Administration are ad-
dressed, it is clear the Committee-
passed bill will not be enacted into law.

We believe the bill we are intro-
ducing today is a balanced, prudent ap-
proach to financial services moderniza-
tion legislation. It could not only be
passed by the Congress, but signed into
law by the President. It is clearly the
approach most likely to lead to the en-
actment of financial services mod-
ernization legislation in this Congress.

By Mr. EDWARDS (for himself
and Mr. HELMS):

S. 754. A bill to designate the Federal
building located at 310 New Bern Ave-
nue in Raleigh, North Carolina, as the
“Terry Sanford Federal Building’’; read
the first time.

THE ‘““TERRY SANFORD COMMEMORATION ACT’’

Mr. EDWARDS. Mr. President, I rise
today to introduce the ‘“‘Terry Sanford
Commemoration Act of 1999.” This
measure would name the federal build-
ing in Raleigh, North Carolina after a
great man, Terry Sanford.
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We lost Terry Sanford almost a year
ago. The loss was great. He served
North Carolina throughout his entire
life. He was a Governor, a state Sen-
ator, a U.S. Senator, and a university
president . He was trained as a lawyer.
He wrote books, served as a para-
trooper during World Was II, worked as
an FBI agent and ran for President of
the United States—twice.

Senator Sanford died on April 18, 1998
after a long fight with esophageal can-
cer.

He was a towering figure, a hero, to
many North Carolinians. And we miss
him.

There is no doubt that when the his-
tory of North Carolina in the 20th Cen-
tury is written, Terry Sanford will oc-
cupy many pages. And he will be given
a great deal of credit for the great
strides taken by North Carolina. What-
ever Terry Sanford touched he made
better.

Senator Sanford’s mother was a
school teacher. His love of education
must have started there. When he was
governor he did whatever it took to in-
crease funding for education. He even
talked state legislators into voting for
a food tax in order to fund education—
that was not easy. Among other things,
he helped found the North Carolina
School for the Arts which was a pio-
neer, and to this day remains a leader
in arts education. After he finished his
term as governor, he became President
of Duke University. And he brought
unparalleled ambition, vision and en-
ergy to making Duke University great.

But the list of Senator Sanford’s ac-
complishments does not stop with edu-
cation. He launched innovative anti-
poverty programs. He helped start the
North Carolina State Board of Science
and Technology. He was largely respon-
sible for the creation of an environ-
mental health sciences facility in Re-
search Triangle Park. He helped calm
the student protests over the Vietnam
War.

And finally, in the midst of a turbu-
lent and difficult time, Terry helped us
find a path across the racial divide. In
his 1961 inaugural address, he let us
know and understand that ‘“‘no group of
our citizens can be denied the right to
participate in the opportunities of
first-class citizenship.”

He later said: ‘“The most difficult
thing I did was the most invisible
thing. That was to turn the attitude on
the race.” He turned the attitude in
small and large ways. He invited
prominent leaders in the African-
American community to the Gov-
ernor’s Mansion for breakfast to talk
about how to solve the race problem.
Many of them later said that they
never dreamed a day would come when
their state’s governor would invite
them to breakfast. He started the Good
Neighbor Council, which is now the
North Carolina Human Relations Com-
mission, to give structure and author-
ity to his commitment to creating jobs
for people regardless of race.

And the thing about Senator Sanford
is that he never stopped. Late in life,

March 25, 1999

when he was no longer a Senator, Uni-
versity President or Governor, he kept
coming up with great ideas and Kkept
working to see them through to com-
pletion. He was a friend to me. And I
valued his advice and counsel.

Naming a building can never capture
the spirit and heart of a man like
Terry Sanford. But it is a fitting trib-
ute.

I ask unanimous consent that a copy
of the legislation be printed in the
RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 754

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘Terry San-
ford Commemoration Act of 1999’.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Terry Sanford served the State of North
Carolina and the Nation with enthusiasm,
bravery, and distinction in many important
ways, including—

(A) as a paratrooper in World War II;

(B) as an agent with the Federal Bureau of
Investigation;

(C) as a North Carolina State senator;

(D) as Governor of North Carolina;

(E) as a professor of public policy at Duke
University;

(F) as President of Duke University;

(G) as a United States Senator from North
Carolina;

(H) as a patron of the arts; and

(I) as a loving and committed husband and
father.

(2) Terry Sanford fought tirelessly and self-
lessly throughout his life to improve the
lives of his fellow citizens through public
education, racial healing, economic develop-
ment, eradication of poverty, and promotion
of the arts.

(3) Terry Sanford exemplified the best
qualities mankind has to offer.

(4) Terry Sanford lived an exemplary life
and is owed a debt of gratitude for his
untiring service to the State of North Caro-
lina and his fellow Americans.

SEC. 3. DESIGNATION.

The Federal building located at 310 New
Bern Avenue in Raleigh, North Carolina,
shall be known and designated as the ‘Terry
Sanford Federal Building’.

SEC. 4. REFERENCES.

Any reference in law, map, regulation, doc-
ument, paper, or other record of the United
States to the Federal building referred to in
section 3 shall be deemed to be a reference to
the ‘Terry Sanford Federal Building’.

By Mr. HATCH (for himself, Mr.
NICKLES, Mr. THURMOND, Mr.
BIDEN, Mr. KENNEDY, Mr. SES-
SIONS, Mr. ABRAHAM, Mr. KOHL,
Mr. LIEBERMAN, Mr. HELMS, Mr.
SCHUMER, and Mr. DEWINE):

S. 755. A bill to extend the period for
compliance with certain ethical stand-
ards for Federal prosecutors; read the
first time.

LEGISLATION TO EXTEND THE PERIOD FOR COM-
PLIANCE WITH CERTAIN ETHICAL STANDARDS
FOR FEDERAL PROSECUTORS
Mr. HATCH. Mr. President, I am

pleased to be joined by a diverse, bipar-

tisan group of Senators in introducing
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this simple, technical bill to extend the
effective date of a provision included in
last year’s omnibus appropriations bill.
My cosponsors include Senators NICK-
LES, BIDEN, THURMOND, KENNEDY, SES-
SIONS, ABRAHAM, KOHL, SCHUMER, LIE-
BERMAN, DEWINE, and Helms. I urge all
of my colleagues to support our bill.

My colleagues will recall that last
year’s omnibus appropriations bill in-
cluded a provision originating in the
House, relating to the application of
state bar rules to federal prosecutors.
The so-called McDade amendment pro-
posed the addition of a new section,
Section 530B, to title 28 of the United
States Code, which would effect the
ethical standards required of federal
prosecutors.

Although I am prepared to, I do not
want to address the merits of this issue
today, and our bill does not do so. Suf-
fice it to say, however, that including
this provision was so controversial
that a bipartisan majority of the Judi-
ciary Committee opposed its inclusion
in the omnibus bill. In fact, our strong
opposition resulted in a six month
delay in the provision’s effective date
being included as well.

When we included this six month
grace period, the Senate anticipated
that the time might be used to address
the serious concerns with the under-
lying measure. Due to arguably unan-
ticipated events, we have not been able
to do so. Our amendment simply main-
tains the status quo, extending the
grace period an additional six months.
A bipartisan group of 12 Senators, in-
cluding myself and 3 former chairmen
of the Senate Judiciary Committee
signed a letter, urging the distin-
guished Chairman and Ranking Mem-
ber of the Appropriations Committee
to include this amendment in this sup-
plemental appropriations bill.

This letter was signed by Senators
THURMOND, KENNEDY, BIDEN, DEWINE,
SESSIONS, ABRAHAM, KYL, FEINSTEIN,
KoHL, NICKLES, WARNER, and myself. I
ask unanimous consent that the letter
appear in the RECORD following my re-
marks.

Let me assure my colleagues, our bill
will not, as some might suggest, result
in looser ethical standards for federal
prosecutors. The same high standards
that have always applied will continue
in force. Indeed, I have considerable
sympathy for the values Section 530B
seeks to protect. Anyone who at one
time or another has been the subject of
unfounded ethical or legal charges
knows the frustration of clearing one’s
name. And no one wants more than I to
ensure that all federal prosecutors are
held to the highest ethical standards.
As Justice Sutherland put it in 1935,
the prosecutor’s job is not just to win
a case, but to see ‘‘that justice shall be
done. . . . It is as much his duty to re-
frain from improper methods cal-
culated to produce a wrongful convic-
tion as it is to use every legitimate
means to bring about a just one.” But
Section 530B, as it was enacted last
year, is not in my view the way to en-
sure these standards are met.
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Although well-intentioned, section
530B is not the measured and well tai-
lored law needed to address the legiti-
mate concerns contemplated by Con-
gress, and will have serious unintended
consequences. Indeed, if allowed to
take effect in its present form, section
530B could cripple the ability of the De-
partment of Justice to enforce federal
law.

The federal government has a legiti-
mate and important role in the inves-
tigation and prosecution of complex
multi-state terrorism, drug, fraud or
organized crime conspiracies, in root-
ing out and punishing fraud against
federally funded programs such as
Medicare, Medicaid, and Social Secu-
rity, in appropriate enforcement of the
federal civil rights laws, in inves-
tigating and prosecuting complex cor-
porate crime, and in punishing environ-
mental crime.

It is in these very cases that current
Section 530B, if unchanged, will have
its most serious adverse effects. Fed-
eral prosecutors in these cases, which
frequently encompass several states,
will be subject to the differing state
and local rules of each of those states.
Their decisions will be subject to re-
view by the ethics review boards in
each of these states at the whim of de-
fense counsel, even if the federal pros-
ecutor is not licensed in that state.

At a minimum, the law will discour-
age the close prosecutorial supervision
of investigations that ensure that sus-
pect’s rights are not abridged. More
likely, however, in its current form,
section 530B will hinder the effective
investigation and prosecution of viola-
tions of federal law.

Several important investigative and
prosecutorial practices, perfectly legal
and acceptable under federal law and in
federal court, under current section
530B will be subject to state bar rules.
For instance, in many states, federal
attorneys will not be permitted to
speak with witnesses alleged to be rep-
resented, especially witnesses to cor-
porate misconduct. The use of under-
cover investigations or federal-court
authorized wiretaps may be challenged
as illegal in those states where these
practices are barred or curtailed by
state law or rule, hindering federal
criminal investigations. In other
states, current section 530B might be
construed to require—contrary to long-
established federal grand jury prac-
tice—that prosecutors present excul-
patory evidence to the grand jury.

In short, current section 530B will
likely affect adversely enforcement of
our antitrust laws, our environmental
laws prohibiting the dumping of haz-
ardous waste, our labor laws, our civil
rights laws, and the integrity of every
federal benefits program.

Despite these potentially severe con-
sequences, this legislation received no
meaningful consideration in the Senate
last Congress. Rather, it was included
without an opportunity for Senate de-
bate in an unamendable omnibus ap-
propriations bill conference report. The
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first Senate consideration of this mat-
ter occurred just this week, with a
hearing in the Judiciary Committee’s
Criminal Justice Oversight Sub-
committee. The testimony at that
hearing shed important light on many
of the concerns about section 530B that
I have described.

Yet, our bill does not repeal section
530B, or change one letter of it. Our bill
simply delays its effective date for six
additional months, to provide the Sen-
ate an appropriate time in which to ad-
dress these matters with our colleagues
in the House. We believe that it is in
the best interest of the Congress, the
Department of Justice, and our state
and federal courts, to resolve concerns
over this issue under current law, as
anticipated by the Congress when it en-
acted the grace period.

The provisions of the McDade amend-
ment are slated to go into effect on
April 19, 1999, if no further action is
taken. I urge my colleagues to support
the swift enactment of our legislation,
to provide the time needed to reach a
reasonable resolution to this complex
issue.

By Mr. LUGAR (for himself, Mr.
KERREY, Mr. HAGEL, Mr. THOM-
AS, Mr. SMITH of Oregon, Mr.
GRAMS, MR. ROBB, Mrs. FEIN-
STEIN, Mr. BINGAMAN, Mr. MUR-

KOWSKI, Mr. COCHRAN, Mr.
DOMENICI,  Mr. LoTT, Mr.
SANTORUM, Mr. BURNS, Mr.
ALLARD, Mr. JOHNSON, Mrs.
HUTCHISON, Mr. CHAFEE, Mr.
GORTON, Mr. BREAUX, Mrs.
MURRAY, Mr. DORGAN, Mr.

CRAPO, Mr. BAUCUS, Mrs. LIN-
COLN, Mr. CONRAD, Mr. BOND,
and Mr. ROBERTS):

S. 757. A bill to provide a framework
for consideration by the legislative and
executive branches of unilateral eco-
nomic sanctions in order to ensure co-
ordination of United States policy with
respect to trade, security, and human
rights; to the Committee on Foreign
Relations.

THE SANCTIONS POLICY REFORM ACT

Mr. LUGAR. Mr. President, I am
pleased to introduce the ‘‘Sanctions
Policy Reform Act of 1999,” a bill that
would establish a more deliberative,
commonsense approach to U.S. sanc-
tions policy. I am joined by nearly
thirty colleagues from both sides of the
aisle. A companion bipartisan bill was
introduced in the House of Representa-
tives on March 24, 1999. We introduced
a similar sanctions reform bill in the
105th Congress and gained thirty-nine
co-sponsors in the Senate.

Our interest in reforming U.S. eco-
nomic sanctions policy stems from a
number of compelling and disturbing
findings. The net effect of our self-im-
posed economic sanctions is that they
deny access to U.S. markets abroad, re-
duce our trade balance, contribute to
job loss, complicate our foreign policy
and antagonize friends and allies. Uni-
lateral economic sanctions are truly a
blunt instrument of foreign policy.
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Unilateral economic sanctions have
become a policy of first use, rather
than last resort, when pursuing a for-
eign policy objective. Sanctions are
tempting alternatives to careful diplo-
matic negotiations and to the use of
force to accomplish foreign policy
goals. Unilateral economic sanctions
have become more frequent in recent
years and have been used against more
countries, both friends and adversaries,
for an increasing variety of actions
which we find offensive.

Unilateral economic sanctions can
give a competitive edge to foreign com-
panies by precluding U.S. companies
from exporting. Over time, foreign
competitors will establish trade con-
nections with a U.S. sanctioned coun-
try, solidify their trade ties and make
it difficult for U.S. companies to re-
enter those markets. This is costly to
the U.S. economy, to American ex-
ports, to American jobs and to our
overall foreign policy.

There have been a large number of
studies on unilateral economic sanc-
tions and they provide startling esti-
mates of the sanctions’ costs. The re-
port of the President’s Export Council,
for example, cited 75 countries rep-
resenting more than half of the world’s
population that have been subject to or
threatened by U.S. unilateral economic
sanctions. In another study, the Insti-
tute for International Economics con-
cluded that, in 1995, alone, economic
sanctions cost U.S. exports between
$15-19 billion, and eliminated upwards
to 200,000 U.S. jobs, many in high wage
export sector. More recently, the ad-
ministration revealed the results of its
internal inventory of U.S. sanctions
and found that there are now more
than 280 identifiable sanctions provi-
sions that are either in force or in law.

Unilateral economic sanctions rarely
succeed in accomplishing their stated
foreign policy objectives. Unilateral
economic sanctions sometimes do more
damage to our interests than to those
against whom they are aimed. For this
reason alone, we should re-think the
way in which we manage our sanctions
policy.

Mr. President, a cardinal principle of
foreign policy is that when we act
internationally, our actions should do
less harm to ourselves than to others.
Unilateral economic sanctions, unfor-
tunately, often fail this crucial test of
public policy.

In fact, Mr President, unilateral eco-
nomic sanctions often impose long-
term adverse effects on the U.S. econ-
omy. Once foreign competitors estab-
lish a presence in international mar-
kets that are abandoned by the United
States, the potential losses can mag-
nify. Over time, the cumulative effect
of sanctions will not only include the
loss of commercial contracts, but also
the loss of confidence in American sup-
pliers and in the United States as a re-
liable business partner. The frequent
resort to unilateral economic sanctions
to achieve foreign policy goals, how-
ever meritorious these goals may be,
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runs the risk of weakening our export
performance which has contributed so
greatly to our economic prosperity.

Mr. President, unilateral economic
sanctions give the illusion of action by
substituting for more decisive action
or by serving as a palliative for those
who demand that some action be
taken—any action—by the United
States against a country with whom we
have a disagreement. Yet, the evidence
is powerful that they rarely attain the
foreign policy goals they are intended
to achieve.

The bill we are introducing today in-
cludes a number of changes from last
year’s bill which we believe will
strengthen the cause of sanctions re-
form. These new provisions include lan-
guage that would provide the President
more flexibility in meeting procedural
requirements he would otherwise have
to meet when considering new unilat-
eral economic sanctions. The bill in-
cludes a permanent waiver authority
on the Nuclear Prevention Prolifera-
tion Act of 1994, the so-called Glenn
Amendment, which mandates the auto-
matic imposition of sanctions on coun-
tries which detonate a nuclear device
for weapons development. We also in-
cluded an additional procedural ‘‘speed
bump’” to improve the deliberative
process in the Congress.

Mr. President, our legislation is pro-
spective. With only one exception, our
bill does not affect existing U.S. sanc-
tions. The only provision in our bill
which reaches back to current unilat-
eral economic sanctions gives the
President permanent authority to
waive the sanctions in the Nuclear Pro-
liferation Prevention Act, the Glenn
Amendment. Our bill applies only to
unilateral sanctions and to those sanc-
tions intended to achieve foreign pol-
icy or national security objectives. It
would exclude, by definition, U.S. trade
laws that have well-established proce-
dures and precedents. The bill does not
address the complex issue of state and
local sanctions designed to achieve for-
eign policy goals.

Our proposed legislation does not
prohibit unilateral economic sanctions
or prevent a vote in the Congress on
any proposed new sanction. There are
situations where other foreign policy
options have been exhausted and where
the actions of other countries are so
outrageous or so threatending to the
United States and national interests
that our response, short of the use of
force, must be firm and unambiguous.
In such instances, economic sanctions
may be an appropriate instrument of
American foreign policy.

Our legislation seeks to establish
clear guidelines and informational re-
quirements to help us improve our de-
liberations and to understand better
the consequences of our actions before
we implement new economic sanctions.
We should know before voting or im-
posing any new sanctions what the
costs and gains to the United States
and our friends and allies are likely to
be. There should be an analysis of the
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impact of any new sanctions on our
reputation as a reliable supplier, the
other policy options that have been ex-
plored, and whether the proposed sanc-
tions are likely to contribute to the
foreign policy objectives sought in the
legislation. Comparable requirements
are also mandated in the bill for those
new sanctions contemplated by the
President under his authorities.

If the Congress and the President de-
cide to implement new sanctions, our
bill requires periodic evaluations from
the President detailing the degree to
which the sanctions have accomplished
U.S. goals, the impact they are having
on our economic, political and humani-
tarian interests, and their effects on
other foreign policy goals and inter-
ests.

The bill provides for more active and
timely consultations between Congress
and the President. It provides Presi-
dential authority to permit the Presi-
dent to waive the procedural require-
ments he must otherwise meet if he ex-
ercises his current authorities to im-
pose a new sanction. The waiver au-
thority can be exercised if the Presi-
dent determines that it is in the na-
tional interests to do so.

Our bill includes a sunset provision
which means that any new unilateral
economic sanction must expire after 2
years duration unless the Congress or
the President acts to re-authorize
them. Too often sanctions have lin-
gered on the books long after anyone
remembers and long after they are hav-
ing any effect.

It includes language on contract
sanctity to help ensure that the United
States is a reliable supplier, but it also
includes appropriate exceptions to pro-
tect against contracts that might oth-
erwise be illegal or contrary to U.S. in-
terests.

Our bill gives special attention to
American agriculture because Amer-
ican farmers and ranchers face a dis-
proportionate burden from U.S. eco-
nomic sanctions. Agricultural com-
modities are our most vulnerable ex-
ports because they are the most easily
replaced by other exporters. American
exporters lose access to some fourteen
percent of the world rice market, some
ten percent of the world wheat market
and some five percent of the world corn
market due to our sanctions.

Because of this, we included discre-
tionary authority in the bill to provide
for compensatory agricultural assist-
ance if agricultural markets are se-
verely disrupted by the imposition of
unilateral economic sanctions. No new
appropriations would be required for
this authority. The bill opposes the use
of food and medicines as a tool of for-
eign policy, except in the most severe
circumstances, and urges that eco-
nomic sanctions be targeted as nar-
rowly as possible on the targeted coun-
try in order to minimize harm to inno-
cent people and humanitarian activi-
ties.

Let me reiterate that nothing in this
bill prohibits new unilateral economic
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sanctions or prevents a vote in the
Congress on proposed new sanctions.
The steps detailed in this bill provide
for better policy procedures and more
informed analysis so that proposed new
sanctions are preceded by a more delib-
erative process by which the President
and the Congress can make reasoned
and balanced choices affecting the to-
tality of American values and inter-
ests.

Mr. President, I feel strongly about
this bill and this issue. It goes to the
heart of the manner by which we con-
duct our commercial relations abroad
and the way we manage our overall for-
eign policy. We need to do a better job
on both. This legislation is designed to
do just that.

I hope my colleagues will join me and
the other original co-sponsors by tak-
ing a close look at this legislation and
the reforms that we are attempting to
accomplish. I welcome their support
and believe that if we deal with the
unilateral economic sanctions issue in
a careful and systematic manner, we
can make a significant positive con-
tribution to the conduct of American
foreign policy and to our national in-
terest.

Mr. President, I ask unanimous con-
sent that the bill be included in the
RECORD, along with a section-by-sec-
tion description of the bill.

There being no objection, the mate-
rials were ordered to be printed in the
RECORD, as follows:

S. 757

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Sanctions
Policy Reform Act’.

SEC. 2. PURPOSE.

It is the purpose of this Act to establish an
effective framework for consideration by the
legislative and executive branches of unilat-
eral economic sanctions in order to ensure
coordination of United States policy with re-
spect to trade, security, and human rights.
SEC. 3. STATEMENT OF POLICY.

It is the policy of the United States—

(1) to pursue United States interests
through vigorous and effective diplomatic,
political, commercial, charitable, edu-
cational, cultural, and strategic engagement
with other countries, while recognizing that
the national security interests of the United
States may sometimes require the imposi-
tion of economic sanctions on other coun-
tries;

(2) to foster multilateral cooperation on
vital matters of United States foreign policy,
including promoting human rights and de-
mocracy, combating international terrorism,
proliferation of weapons of mass destruction,
and international narcotics trafficking, and
ensuring adequate environmental protection;

(3) to promote United States economic
growth and job creation by expanding ex-
ports of goods, services, and agricultural
commodities, and by encouraging invest-
ment that supports the sale abroad of prod-
ucts and services of the United States;

(4) to maintain the reputation of United
States businesses and farmers as reliable
suppliers to international customers of qual-
ity products and services, including United
States manufactures, technology products,
financial services, and agricultural commod-
ities;
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(5) to avoid the use of restrictions on ex-
ports of agricultural commodities as a for-
eign policy weapon;

(6) to oppose policies of other countries de-
signed to discourage economic interaction
with countries friendly to the United States
or with any United States national, and to
avoid use of such policies as instruments of
United States foreign policy; and

(7) when economic sanctions are nec-
essary—

(A) to target them as narrowly as possible
on those foreign governments, entities, and
officials that are responsible for the conduct
being targeted, thereby minimizing unneces-
sary or disproportionate harm to individuals
who are not responsible for such conduct;
and

(B) to the extent feasible, to avoid any ad-
verse impact of economic sanctions on the
humanitarian activities of United States and
foreign nongovernmental organizations in a
country against which sanctions are im-
posed.

SEC. 4. DEFINITIONS.

As used in this Act:

(1) UNILATERAL ECONOMIC SANCTION.—

(A) IN GENERAL.—The term ‘‘unilateral eco-
nomic sanction’” means any prohibition, re-
striction, or condition on economic activity,
including economic assistance, with respect
to a foreign country or foreign entity that is
imposed by the United States for reasons of
foreign policy or national security, including
any of the measures described in subpara-
graph (B), except in a case in which the
United States imposes the measure pursuant
to a multilateral regime and the other mem-
bers of that regime have agreed to impose
substantially equivalent measures.

(B) PARTICULAR MEASURES.—The measures
referred to in subparagraph (A) are the fol-
lowing:

(i) The suspension of, or any restriction or
prohibition on, exports or imports of any
product, technology, or service to or from a
foreign country or entity.

(ii) The suspension of, or any restriction or
prohibition on, financial transactions with a
foreign country or entity.

(iii) The suspension of, or any restriction
or prohibition on, direct or indirect invest-
ment in or from a foreign country or entity.

(iv) The imposition of increased tariffs on,
or other restrictions on imports of, products
of a foreign country or entity, including the
denial, revocation, or conditioning of non-
discriminatory (most-favored-nation) trade
treatment.

(v) The suspension of, or any restriction or
prohibition on—

(I) the authority of the Export-Import
Bank of the United States to give approval
to the issuance of any guarantee, insurance,
or extension of credit in connection with the
export of goods or services to a foreign coun-
try or entity;

(IT) the authority of the Trade and Devel-
opment Agency to provide assistance in con-
nection with projects in a foreign country or
in which a particular foreign entity partici-
pates; or

(ITI) the authority of the Overseas Private
Investment Corporation to provide insur-
ance, reinsurance, or financing or conduct
other activities in connection with projects
in a foreign country or in which a particular
foreign entity participates.

(vi) A requirement that the United States
representative to an international financial
institution vote against any loan or other
utilization of funds to, for, or in a foreign
country or particular foreign entity.

(vii) A measure imposing any restriction or
condition on economic activity of any for-
eign government or entity on the ground
that such government or entity does busi-
ness in or with a foreign country.
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(viii) A measure imposing any restriction
or condition on economic activity of any per-
son that is a national of a foreign country, or
on any government or other entity of a for-
eign country, on the ground that the govern-
ment of that country has not taken meas-
ures in cooperation with, or similar to, sanc-
tions imposed by the United States on a
third country.

(ix) The suspension of, or any restriction
or prohibition on, travel rights or air trans-
portation to or from a foreign country.

(x) Any restriction on the filing or mainte-
nance in a foreign country of any propri-
etary interest in intellectual property rights
(including patents, copyrights, and trade-
marks), including payment of patent mainte-
nance fees.

(C) MULTILATERAL REGIME.—AS used in this
paragraph, the term ‘‘multilateral regime”’
means an agreement, arrangement, or obli-
gation under which the United States co-
operates with other countries in restricting
commerce for reasons of foreign policy or na-
tional security, including—

(i) obligations under resolutions of the
United Nations;

(ii) nonproliferation and export control ar-
rangements, such as the Australia Group,
the Nuclear Supplier’s Group, the Missile
Technology Control Regime, and the
Wassenaar Arrangement;

(iii) treaty obligations, such as under the
Chemical Weapons Convention, the Treaty
on the Non-Proliferation of Nuclear Weap-
ons, and the Biological Weapons Convention;
and

(iv) agreements concerning protection of
the environment, such as the International
Convention for the Conservation of Atlantic
Tunas, the Declaration of Panama referred
to in section 2(a)(1) of the International Dol-
phin Conservation Act (16 U.S.C. 1361 note),
the Convention on International Trade in
Endangered Species, the Montreal Protocol
on Substances that Deplete the Ozone Layer,
and the Basel Convention on the Control of
Transboundary Movements of Hazardous
Wastes.

(D) ECONOMIC ASSISTANCE.—The term ‘‘eco-
nomic assistance’” means—

(i) any assistance under part I or chapter 4
of part II of the Foreign Assistance Act of
1961 (including programs under title IV of
chapter 2 of part I of that Act, relating to
the Overseas Private Investment Corpora-
tion), other than—

(I) assistance under chapter 8 of part I of
that Act,

(IT) disaster relief assistance, including
any assistance under chapter 9 of part I of
that Act,

(IIT) assistance which involves the provi-
sion of food (including monetization of food)
or medicine, or

(IV) assistance for refugees; and

(ii) the provision of agricultural commod-
ities, other than food, under the Agricultural
Trade Development and Assistance Act of
1954.

(E) FINANCIAL TRANSACTION.—As used in
this paragraph, the term ‘‘financial trans-
action’ has the meaning given that term in
section 1956(c)(4) of title 18, United States
Code.

(F) INVESTMENT.—As used in this para-
graph, the term ‘‘investment’” means any
contribution or commitment of funds, com-
modities, services, patents, or other forms of
intellectual property, processes, or tech-
niques, including—

(i) a loan or loans;

(ii) the purchase of a share of ownership;

(iii) participation in royalties, earnings, or
profits; and

(iv) the furnishing or commodities or serv-
ices pursuant to a lease or other contract.
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(G) EXcLUSIONS.—The term ‘‘unilateral
economic sanction’ does not include—

(i) any measure imposed to remedy unfair
trade practices or to enforce United States
rights under a trade agreement, including
under section 337 of the Tariff Act of 1930 (19
U.S.C. 1337), title VII of that Act (19 U.S.C.
1671 et seq.), title III of the Trade Act of 1974
(19 U.S.C. 2411 et seq.), sections 1374 and 1377
of the Omnibus Trade and Competitiveness
Act of 1988 (19 U.S.C. 3103 and 3106), and sec-
tion 3 of the Act of March 3, 1933 (41 U.S.C.
10b-1);

(ii) any measure imposed to remedy mar-
ket disruption or to respond to injury to a
domestic industry for which increased im-
ports are a substantial cause or threat there-
of, including remedies under sections 201 and
406 of the Trade Act of 1974 (19 U.S.C. 2251
and 2436), and textile import restrictions (in-
cluding those imposed under section 204 of
the Agricultural Act of 1956 (7 U.S.C. 1784));

(iii) any action taken under title IV of the
Trade Act of 1974 (19 U.S.C. 2431 et seq.), in-
cluding the enactment of a joint resolution
under section 402(d)(2) of that Act;

(iv) any measure imposed to restrict im-
ports of agricultural commodities to protect
food safety or to ensure the orderly mar-
keting of commodities in the United States,
including actions taken under section 22 of
the Agricultural Adjustment Act (7 U.S.C.
624);

(v) any measure imposed to restrict im-
ports of any other products in order to pro-
tect domestic health or safety;

(vi) any measure authorized by, or imposed
under, a multilateral or bilateral trade
agreement to which the United States is a
signatory, including the Uruguay Round
Agreements, the North American Free Trade
Agreement, the United States-Israel Free
Trade Agreement, and the United States-
Canada Free Trade Agreement; and

(vii) any prohibition or restriction on the
sale, export, lease, or other transfer of any
defense article, defense service, or design and
construction service under the Arms Export
Control Act, or on any financing provided
under that Act.

(2) NATIONAL EMERGENCY.—The term ‘‘na-
tional emergency’’ means any unusual or ex-
traordinary threat, which has its source in
whole or substantial part outside the United
States, to the national security, foreign pol-
icy, or economy of the United States.

(3) AGRICULTURAL COMMODITY.—The term
‘“‘agricultural commodity’ has the meaning
given that term in section 102(1) of the Agri-
cultural Trade Act of 1978 (7 U.S.C. 5602(1)).

(4) APPROPRIATE CONGRESSIONAL COMMIT-
TEES.—The term ‘‘appropriate congressional
committees’” means the Committee on Agri-
culture, the Committee on International Re-
lations, the Committee on Ways and Means,
and the Committee on Banking and Finan-
cial Services of the House of Representa-
tives, and the Committee on Agriculture,
Nutrition, and Forestry, the Committee on
Finance, and the Committee on Foreign Re-
lations of the Senate.

(5) CONTRACT SANCTITY.—The term ‘‘con-
tract sanctity’’, with respect to a unilateral
economic sanction, refers to the inapplica-
bility of the sanction to—

(A) a contract or agreement entered into
before the sanction is imposed, or to a valid
export license or other authorization to ex-
port; and

(B) actions taken to enforce the right to
maintain intellectual property rights, in the
foreign country against which the sanction
is imposed, which existed before the imposi-
tion of the sanction.

(6) UNILATERAL ECONOMIC SANCTION LEGIS-
LATION.—The term ‘‘unilateral economic
sanction legislation” means a bill or joint
resolution that imposes, or authorizes the

CONGRESSIONAL RECORD — SENATE

imposition of, any unilateral economic sanc-

tion.

SEC. 5. GUIDELINES FOR UNILATERAL ECO-
NOMIC SANCTIONS LEGISLATION.

It is the sense of Congress that any unilat-
eral economic sanction legislation that is in-
troduced in or reported to a House of Con-
gress on or after the date of enactment of
this Act should—

(1) state the foreign policy or national se-
curity objective or objectives of the United
States that the economic sanction is in-
tended to achieve;

(2) provide that the economic sanction ter-
minate 2 years after it is imposed, unless
specifically reauthorized by Congress;

(3) provide contract sanctity, except that
contract sanctity shall not be required in
any case—

(A) in which execution of the contract is
contrary to law;

(B) in which the contract involves assets
that will be frozen as a consequence of the
proposed sanction; or

(C) in which the contract provides for the
supply of goods or services directly to a spe-
cific person, government agency, or military
unit that is expressly named as a target of
the proposed sanction;

(4) provide authority for the President
both to adjust the timing and scope of the
sanction and to waive the sanction, if the
President determines it is in the national in-
terest to do so;

(5)(A) target the sanction as narrowly as
possible on foreign governments, entities,
and officials that are responsible for the con-
duct being targeted;

(B) not include restrictions on the provi-
sion of medicine, medical equipment, or
food; and

(C) seek to minimize any adverse impact
on the humanitarian activities of United
States and foreign nongovernmental organi-
zations in any country against which the
sanction may be imposed;

(6) provide, to the extent that the Sec-
retary of Agriculture finds, that—

(A) the proposed sanction is likely to re-
strict exports of any agricultural commodity
or is likely to result in retaliation against
exports of any agricultural commodity from
the United States; and

(B) the sanction is proposed to be imposed,
or is likely to be imposed, on a country or
countries that constituted, in the preceding
calendar year, the market for more than 3
percent of all export sales from the United
States of an agricultural commodity; and

(7) provide that the Secretary of Agri-
culture expand agricultural export assist-
ance under United States market develop-
ment, food assistance, or export promotion
programs to offset the likely damage to in-
comes of producers of the affected agricul-
tural commodity, to the maximum extent
permitted by law and by the obligations of
the United States under the Agreement on
Agriculture referred to in section 101(d)(2) of
the Uruguay Round Agreements Act (19
U.S.C. 3511(d)(2)).

SEC. 6. REQUIREMENTS FOR UNILATERAL ECO-
NOMIC SANCTIONS LEGISLATION.

(a) PuBLIC COMMENT.—Not later than 15
days prior to the consideration by the com-
mittee of primary jurisdiction of any unilat-
eral economic sanction legislation, the
chairman of the committee shall cause to be
printed in the Congressional Record a notice
that provides an opportunity for interested
members of the public to submit comments
to the committee on the proposed sanction.

(b) COMMITTEE REPORTS.—In the case of
any unilateral economic sanction legislation
that is reported by a committee of the House
of Representatives or the Senate, the com-
mittee report accompanying the legislation
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shall contain a statement of whether the leg-
islation meets all the guidelines specified in
paragraphs (1) through (6) of section 5 and, if
the legislation does not, an explanation of
why it does not. The report shall also include
a specific statement of whether the legisla-
tion includes any restrictions on the provi-
sion of medicine, medical equipment, or
food.

(c) FLOOR CONSIDERATION IN THE HOUSE OF
REPRESENTATIVES AND SENATE.—

(1) FLOOR CONSIDERATION IN THE HOUSE OF
REPRESENTATIVES.—A motion in the House of
Representatives to proceed to the consider-
ation of any unilateral economic sanctions
legislation shall not be in order unless the
House has received in advance the appro-
priate report or reports under subsection (d).

(2) CONSIDERATION IN THE SENATE.—A mo-
tion in the Senate to proceed to the consid-
eration of any unilateral economic sanctions
legislation shall not be in order unless the
Senate has received in advance the appro-
priate report or reports under subsection (d).

(d) REPORTS.—

(1) REPORT BY THE PRESIDENT.—Not later
than 30 days after a committee of the House
of Representatives or the Senate reports any
unilateral economic sanction legislation or
the House of Representatives or the Senate
receives such legislation from the other
House of Congress, the President shall sub-
mit to the House receiving the legislation a
report containing—

(A) an assessment of—

(i) the likelihood that the proposed unilat-
eral economic sanction will achieve its stat-
ed objective within a reasonable period of
time; and

(ii) the impact of the proposed unilateral
economic sanction on—

(I) humanitarian conditions, including the
impact on conditions in any specific coun-
tries on which the sanction is proposed to be
or may be imposed;

(IT) humanitarian activities of United
States and foreign nongovernmental organi-
zations;

(ITI) relations with United States allies;

(IV) other United States national security
and foreign policy interests; and

(V) countries and entities other than those
on which the sanction is proposed to be or
may be imposed;

(B) a description and assessment of—

(i) diplomatic and other steps the United
States has taken to accomplish the intended
objectives of the unilateral sanction legisla-
tion;

(ii) the likelihood of multilateral adoption
of comparable measures;

(iii) comparable measures undertaken by
other countries;

(iv) alternative measures to promote the
same objectives, and an assessment of their
potential effectiveness;

(v) any obligations of the United States
under international treaties or trade agree-
ments with which the proposed sanction may
conflict;

(vi) the likelihood that the proposed sanc-
tion will lead to retaliation against United
States interests, including agricultural in-
terests; and

(vii) whether the achievement of the objec-
tives of the proposed sanction outweighs any
likely costs to United States foreign policy,
national security, economic, and humani-
tarian interests, including any potential
harm to United States business, agriculture,
and consumers, and any potential harm to
the international reputation of the United
States as a reliable supplier of products,
technology, agricultural commodities, and
services.

(2) REPORT BY THE SECRETARY OF AGRI-
CULTURE.—Not later than 30 days after a
committee of the House of Representatives
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or the Senate reports any unilateral eco-
nomic sanction legislation affecting the ex-
port of agricultural commodities from the
United States or the House of Representa-
tives or the Senate receives such legislation
from the other House of Congress, the Sec-
retary of Agriculture shall submit to the
House receiving the legislation a report con-
taining an assessment of—

(A) the extent to which any country or
countries proposed to be sanctioned or likely
to be sanctioned are markets that accounted
for, in the preceding calendar year, more
than 3 percent of all export sales from the
United States of any agricultural com-
modity;

(B) the likelihood that exports of agricul-
tural commodities from the United States
will be affected by the proposed sanction or
by retaliation by any country proposed to be
sanctioned or likely to be sanctioned, and
specific commodities which are most likely
to be affected;

(C) the likely effect on incomes of pro-
ducers of the specific commodities identified
by the Secretary;

(D) the extent to which the proposed sanc-
tion would permit foreign suppliers to re-
place United States suppliers; and

(E) the likely effect of the proposed sanc-
tion on the reputation of United States
farmers as reliable suppliers of agricultural
commodities in general, and of the specific
commodities identified by the Secretary.

(3) REPORT BY THE CONGRESSIONAL BUDGET
OFFICE.—Any bill or joint resolution that im-
poses a unilateral economic sanction shall be
treated as including a Federal private sector
mandate for purposes of part B of title IV of
the Congressional Budget and Impoundment
Control Act of 1974 (2 U.S.C. 658 et seq.) and
the Congressional Budget Office shall report
accordingly. The report shall include an as-
sessment of—

(A) the likely short-term and long-term
costs of the proposed sanction to the United
States economy, including the potential im-
pact on United States trade performance,
employment, and growth;

(B) the impact the proposed sanction will
have on the international reputation of the
United States as a reliable supplier of prod-
ucts, agricultural commodities, technology,
and services; and

(C) the impact the proposed sanction will
have on the economic well-being and inter-
national competitive position of TUnited
States industries, firms, workers, farmers,
and communities.

(e) RULES OF THE HOUSE OF REPRESENTA-
TIVES AND SENATE.—This section is enacted
by Congress—

(1) as an exercise of the rulemaking power
of the House of Representatives and the Sen-
ate, respectively, and as such these rules are
deemed a part of the rules of each House, re-
spectively, and they supersede other rules
only to the extent that they are inconsistent
therewith; and

(2) with full recognition of the constitu-
tional right of either House to change the
rules (so far as relating to the procedure of
that House) at any time, in the same manner
and to the same extent as in the case of any
other rule of that House.

SEC. 7. REQUIREMENTS FOR EXECUTIVE ACTION.

(a) NOTICE.—

(1) IN GENERAL.—

(A) NOTICE OF INTENT TO IMPOSE SANC-
TION.—Notwithstanding any other provisions
of law, the President shall publish notice in
the Federal Register at least 45 days in ad-
vance of the imposition of any new unilat-
eral economic sanction under any provision
of law with respect to a foreign country or
foreign entity, of the President’s intention
to implement such sanction. The purpose of
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such notice shall be to allow the formulation
of an effective sanction that advances United
States national security and economic inter-
ests, and to provide an opportunity for nego-
tiations to achieve the objectives specified in
the law authorizing imposition of a unilat-
eral economic sanction.

(B) WAIVER OF ADVANCE NOTICE REQUIRE-
MENT.—The President may waive the provi-
sions of subparagraph (A) in the case of any
new unilateral economic sanction that in-
volves freezing the assets of a foreign coun-
try or entity (or in the case of any other
sanction) if the President determines that
the national interest would be jeopardized by
the requirements of this section.

(C) AUTHORITY TO NEGOTIATE.—Notwith-
standing any other provision of law, the
President is authorized to negotiate with the
foreign government against which a unilat-
eral economic sanction is proposed to resolve
the underlying reasons for the sanction dur-
ing the 45-day period following the publica-
tion of notice in the Federal Register.

(2) NEW UNILATERAL ECONOMIC SANCTION.—
For purposes of this section, the term ‘‘new
unilateral economic sanction” means a uni-
lateral economic sanction imposed pursuant
to a law enacted after the date of enactment
of this Act or a sanction imposed after such
date of enactment pursuant to the Inter-
national Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.).

(b) CONSULTATION.—

(1) IN GENERAL.—The President shall con-
sult with the appropriate congressional com-
mittees regarding a proposed new unilateral
economic sanction, including consultations
regarding efforts to achieve or increase mul-
tilateral cooperation on the issues or prob-
lems prompting the proposed sanction.

(2) CLASSIFIED CONSULTATIONS.—The con-
sultations described in paragraph (1) may be
conducted on a classified basis if disclosure
would threaten the national security of the
United States.

(c) PuBLiIC COMMENT.—The President shall
publish a notice in the Federal Register of
the opportunity for interested persons to
submit comments on any proposed new uni-
lateral economic sanction.

(d) REQUIREMENTS FOR EXECUTIVE BRANCH
SANCTIONS.—Any new unilateral economic
sanction imposed by the President—

(1) shall—

(A) include an assessment of whether—

(i) the sanction is likely to achieve a spe-
cific United States foreign policy or national
security objective within a reasonable period
of time, which shall be specified; and

(ii) the achievement of the objectives of
the sanction outweighs any costs to United
States national interests;

(B) provide contract sanctity, except that
contract sanctity shall not be required in
any case—

(i) in which execution of the contract is
contrary to law;

(ii) in which the contract involves assets
that will be frozen as a consequence of the
proposed sanction; or

(iii) in which the contract provides for the
supply of goods or services directly to a spe-
cific person, government agency, or military
unit that is expressly named as a target of
the proposed sanction;

(C) terminate not later than 2 years after
the sanction is imposed, unless specifically
extended by the President in accordance
with this section;

(D)(1) be targeted as narrowly as possible
on foreign governments, entities, and offi-
cials that are responsible for the conduct
being targeted; and

(ii) seek to minimize any adverse impact
on the humanitarian activities of United
States and foreign nongovernmental organi-
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zations in a country against which the sanc-
tion may be imposed; and

(E) not include any restriction on the ex-
port, financing, support, or provision of med-
icine, medical equipment, medical supplies,
food, or other agricultural commodity (in-
cluding fertilizer), other than restrictions
imposed in response to national security
threats, where multilateral sanctions are in
place, or restrictions involving a country
where the United States is engaged in armed
conflict;

(2) should provide, to the extent that the
Secretary of Agriculture finds, that—

(A) a new unilateral economic sanction is
likely to restrict exports of any agricultural
commodity from the United States or is like-
ly to result in retaliation against exports of
any agricultural commodity from the United
States; and

(B) the sanction is proposed to be imposed,
or is likely to be imposed, on a country or
countries that constituted, in the preceding
calendar year, the market for more than 3
percent of all export sales from the United
States of an agricultural commodity; and

(3) should provide that the Secretary of
Agriculture expand agricultural export as-
sistance under United States market devel-
opment, food assistance, and export pro-
motion programs to offset the likely damage
to incomes of producers of the affected agri-
cultural commodity, to the maximum extent
permitted by law and by the obligations of
the United States under the Agreement on
Agriculture referred to in section 101(d)(2) of
the Uruguay Round Agreements Act (19
U.S.C. 3511(d)(2)).

(e) REPORT BY THE PRESIDENT.—

(1) IN GENERAL.—Prior to imposing any new
unilateral economic sanction, the President
shall provide a report to the appropriate con-
gressional committees on the proposed sanc-
tion. The report shall include the report of
the International Trade Commission under
subsection (g) (if timely submitted prior to
the filing of the report). The report may be
provided on a classified basis if disclosure
would threaten the national security of the
United States. The President’s report shall
contain the following:

(A) An explanation of the foreign policy or
national security objective or objectives in-
tended to be achieved through the proposed
sanction.

(B) An assessment of—

(i) the likelihood that the proposed new
unilateral economic sanction will achieve its
stated objectives within the stated period of
time; and

(ii) the impact of the proposed new unilat-
eral economic sanction on—

(I) humanitarian conditions, including the
impact on conditions in any specific coun-
tries on which the sanction is proposed to be
imposed;

(IT) humanitarian activities of United
States and foreign nongovernmental organi-
zations;

(ITII) relations with United States allies;
and

(IV) other United States national security
and foreign policy interests, including coun-
tries and entities other than those on which
the sanction is proposed to be imposed.

(C) A description and assessment of—

(i) diplomatic and other steps the United
States has taken to accomplish the intended
objectives of the proposed sanction;

(ii) the likelihood of multilateral adoption
of comparable measures;

(iii) comparable measures undertaken by
other countries;

(iv) alternative measures to promote the
same objectives, and an assessment of their
potential effectiveness;
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(v) any obligations of the United States
under international treaties or trade agree-
ments with which the proposed sanction may
conflict;

(vi) the likelihood that the proposed sanc-
tion will lead to retaliation against United
States interests, including agricultural in-
terests; and

(vii) whether the achievement of the objec-
tives of the proposed sanction outweighs any
likely costs to United States foreign policy,
national security, economic, and humani-
tarian interests, including any potential
harm to United States business, agriculture,
and consumers, and any potential harm to
the international reputation of the United
States as a reliable supplier of products,
technology, agricultural commodities, and
services.

(2) REPORT ON OTHER SANCTIONS.—In the
case of any unilateral economic sanction
that is imposed after the date of enactment
of this Act, other than a new unilateral eco-
nomic sanction described in subsection (a)(2)
or a sanction that is a continuation of a
sanction in effect on the date of enactment
of this Act, the President shall not later
than 30 days after imposing such sanction
submit to Congress a report described in
paragraph (1) relating to such sanction. The
report may be provided on a classified basis
if disclosure would threaten the national se-
curity of the United States.

(f) REPORT BY THE SECRETARY OF AGRI-
CULTURE.—Prior to the imposition of a new
unilateral economic sanction by the Presi-
dent, the Secretary of Agriculture shall sub-
mit to the appropriate congressional com-
mittees a report that shall contain an assess-
ment of—

(1) the extent to which any country or
countries proposed to be sanctioned are mar-
kets that accounted for, in the preceding cal-
endar year, more than 3 percent of all export
sales from the United States of any agricul-
tural commodity;

(2) the likelihood that exports of agricul-
tural commodities from the United States
will be affected by the proposed sanction or
by retaliation by any country proposed to be
sanctioned, including specific commodities
which are most likely to be affected;

(3) the likely effect on incomes of pro-
ducers of the specific commodities identified
by the Secretary;

(4) the extent to which the proposed sanc-
tion would permit foreign suppliers to re-
place United States suppliers; and

(5) the likely effect of the proposed sanc-
tion on the reputation of United States
farmers as reliable suppliers of agricultural
commodities in general, and of the specific
commodities identified by the Secretary.

(g) REPORT BY THE UNITED STATES INTER-
NATIONAL TRADE COMMISSION.—Before impos-
ing a new unilateral economic sanction, the
President shall make a timely request to the
United States International Trade Commis-
sion for a report on the likely short-term
and long-term costs of the proposed sanction
to the United States economy, including the
potential impact on United States trade per-
formance, employment, and growth, the
international reputation of the TUnited
States as a reliable supplier of products, ag-
ricultural commodities, technology, and
services, and the economic well-being and
international competitive position of United
States industries, firms, workers, farmers,
and communities.

(h) WAIVER AUTHORITY.—The President
may waive any of the requirements of sub-
sections (a), (b), (¢), (e)(1), (), and (g), in the
event that the President determines that
such a waiver is in the national interest of
the United States. In the event of such a
waiver, the requirements waived shall be
met during the 60-day period immediately
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following the imposition of the new unilat-
eral economic sanction, and the sanction
shall terminate 90 days after being imposed
unless such requirements are met. The Presi-
dent may waive any of the requirements of
paragraphs (1)(B), (1)(D), (1)(E), and (2) of
subsection (d) in the event that the Presi-
dent determines that the new unilateral eco-
nomic sanction is related to actual or immi-
nent armed conflict involving the United
States.

(i) SANCTIONS REVIEW COMMITTEE.—

(1) ESTABLISHMENT.—There is established
within the executive branch of Government
an interagency committee, which shall be
known as the Sanctions Review Committee,
which shall have the responsibility of coordi-
nating United States policy regarding uni-
lateral economic sanctions and of providing
appropriate recommendations to the Presi-
dent prior to any decision regarding the im-
plementation of any unilateral economic
sanction. The Committee shall be composed
of the following 11 members, and any other
member the President considers appropriate:

(A) The Secretary of State.

(B) The Secretary of the Treasury.

(C) The Secretary of Defense.

(D) The Secretary of Agriculture.

(E) The Secretary of Commerce.

(F) The Secretary of Energy.

(G) The United States Trade Representa-
tive.

(H) The Director of the Office of Manage-
ment and Budget.

(I) The Chairman of the Council of Eco-
nomic Advisers.

(J) The Assistant to the President for Na-
tional Security Affairs.

(K) The Assistant to the President for Eco-
nomic Policy.

(2) CHAIR.—The President shall designate
one of the members specified in paragraph (1)
to serve as Chair of the Sanctions Review
Committee.

(j) INAPPLICABILITY OF OTHER PROVISIONS.—
This section applies notwithstanding any
other provision of law.

SEC. 8. ANNUAL REPORTS.

(a) ANNUAL REPORT.—Not later than 6
months after the date of enactment of this
Act, and annually thereafter, unless other-
wise required under existing law, the Presi-
dent shall submit to the appropriate congres-
sional committees a report detailing with re-
spect to each country or entity against
which a unilateral economic sanction has
been imposed—

(1) the extent to which the sanction has
achieved foreign policy or national security
objectives of the United States with respect
to that country or entity;

(2) the extent to which the sanction has
harmed humanitarian interests in that coun-
try, the country in which that entity is lo-
cated, or in other countries; and

(3) the impact of the sanction on other na-
tional security and foreign policy interests
of the United States, including relations
with countries friendly to the United States,
and on the United States economy.

(b) REPORT BY THE UNITED STATES INTER-
NATIONAL, TRADE COMMISSION.—Not later
than 6 months after the date of enactment of
this Act, and annually thereafter, the United
States International Trade Commission shall
report to the appropriate congressional com-
mittees on the costs, individually and in the
aggregate, of all unilateral economic sanc-
tions in effect under United States law, regu-
lation, or Executive order. The calculation
of such costs shall include an assessment of
the impact of such measures on the inter-
national reputation of the United States as a
reliable supplier of products, agricultural
commodities, technology, and services.
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SEC. 9. PRESIDENTIAL WAIVER AUTHORITY.

(a) WAIVER AUTHORITY.—The President
may waive the application of any sanction or
prohibition (or portion thereof) contained in
section 101 or 102 of the Arms Export Control
Act, section 620E(e) of the Foreign Assist-
ance Act of 1961, or section 2(b)(4) of the Ex-
port Import Bank Act of 1945 if the President
determines that such a waiver would ad-
vance the purposes of such Acts or the na-
tional security interests of the United
States.

(b) CONSULTATION.—Prior to exercising the
waiver authority provided in subsection (a),
the President shall consult with the appro-
priate congressional committees. Such con-
sultations may be conducted on a classified
basis if disclosure would threaten the na-
tional security of the United States.

(c) REPORTS.—AY¢ least once every 6 months
after exercising the waiver authority in sub-
section (a), the President shall report to
Congress with respect to the actions taken
since the submission of the preceding report,
and the reasons that continuation of any
waiver under subsection (a) remains in the
national security interest of the United
States.

SEC. 10. EFFECTIVE DATE.

This Act shall take effect on the date that
is 20 days after the date of enactment of this
Act.

SANCTIONS POLICY REFORM ACT OF 1999—
SECTION-BY-SECTION

Section 1: Short title. The act may be cited
as the ‘“Enhancement of Trade, Security and
Human Rights through Sanctions Reform
Act”

Section 2: Purpose. The purpose of the Act
is to establish an effective framework for
consideration of unilateral economic sanc-
tions and to make unilateral economic sanc-
tions, when imposed, more effective.

Section 3: Statement of Policy. This sec-
tion sets forth U.S. policy to pursue Amer-
ican security, trade and humanitarian inter-
est through broad-ranging engagement with
other countries, while recognizing the need
at times to impose sanctions as a last resort.
It supports multilateral cooperation as an
alternative to unilateral U.S. sanctions. It
seeks to promote U.S. economic growth
through trade and to maintain America’s
reputation as a reliable supplier. It opposes
boycotts and use of agricultural embargoes
as a foreign policy weapon. It urges that eco-
nomic sanctions be targeted as narrowly as
possible, to minimize harm to innocent peo-
ple or to humanitarian activities.

Section 4: Definitions. This section defines
‘“‘unilateral economic sanction’ as any re-
striction or condition on economic activity
with respect to a foreign country or entity
imposed for reasons of foreign policy or na-
tional security. This definition excludes
multilateral sanctions, where other coun-
tries have agreed to adopt ‘‘substantially
equivalent” measures. The definition also
excludes U.S. trade laws, Jackson-Vanik,
and munitions list controls. This section
also defines ‘‘appropriate committees,” and
‘“‘contract sanctity.”

Section 5: Guidelines for Unilateral Eco-
nomic Sanctions Legislation. This section
provides that any bill or joint resolution im-
posing or authorizing a unilateral economic
sanction should state the U.S. foreign policy
or national security objective, terminate
after two years unless specifically reauthor-
ized, protect contract sanctity, provide Pres-
idential authority to adjust or waive the
sanction in the national interest, target the
sanction as narrowly as possible against the
parties responsible for the offending conduct,
and provide for expanded export promotion if
sanctions target a major export market for
American farmers.
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Section 6: Requirements for report Accom-
panying the Bill. The committee reporting
sanctions legislation shall request reports
from the President and Secretary of Agri-
culture. These reports shall be included in
the committee report. If the legislation does
not meet any Section guideline, the com-
mittee report shall explain why not. The
President’s report shall contain an assess-
ment of the likelihood that the proposed
sanction will achieve its stated objective
within a reasonable time. It must weight the
likely foreign policy, national security, eco-
nomic, and humanitarian benefits against
the costs of acting unilaterally. The report
will also assess alternatives, such as prior
diplomatic and other U.S. steps and com-
parable multilateral measures.

The Secretary of Agriculture’s report shall
assess the likely extent of the proposed legis-
lation in terms of market share in affected
countries, the likelihood that U.S. agricul-
tural exports will be affected, and the impact
on the reputation of U.S. farmers as reliable
suppliers.

Section 6 also considers unilateral sanc-
tions as unfunded federal mandates for pur-
poses of the Unfunded Mandates Act. The
Congressional Budget Office shall assess the
likely short- and long-term cost of the pro-
posed sanctions to the U.S. economy.

Section 7: Requirements for Executive Ac-
tion. The President may impose a unilateral
sanction no less than 45 days after announc-
ing his intention to do so, during which time
he shall consult with Congressional commit-
tees and publish a notice in the Federal Reg-
ister seeking public comment. Any Execu-
tive sanction must meet the same guidelines
that Section 5 applies to the Congress and
must, in addition, include a clear finding
that the sanction is likely to achieve a spe-
cific U.S. foreign policy or national security
objective within a reasonable period of time.

Sanction 7 also requires—prior to the im-
position of a unilateral sanction—the Presi-
dent and the Secretary of Agriculture to pro-
vide to the appropriate Congressional com-
mittees reports that contain the same as-
sessment as required in the reports described
in Section 6. The President shall also request
a report by the U.S. International Trade
Commission on the likely short- and long-
term costs of the proposed sanctions to the
U.S. economy, including the potential im-
pact on U.S. competitiveness.

In case of national emergency, the bill al-
lows the President temporarily to waive
most Section 7 requirements in order to act
immediately. If the President acts on an
emergency basis, the waived requirements
must be met within sixty days. Finally, the
President shall establish an interagency
Sanctions Review Committee to improve co-
ordination of U.S. policy regarding unilat-
eral sanctions.

Section 8: Annual Reports. The President
must submit to the appropriate committees
a report each year detailing the extent to
which sanctions have achieved U.S. objec-
tives, as well as their impact on humani-
tarian and other U.S. interests, including re-
lations with friendly countries. The U.S.
International Trade Commission shall report
to the Congress on the costs, individually
and in the aggregate, of all unilateral eco-
nomic sanctions in effect under U.S. law,
regulation, or Executive order, including the
impact on U.S. competitiveness.

By Mr. ASHCROFT (for himself,
Mr. HATCH, Mr. DODD, Mr. SES-
SIONS, Mr. LIEBERMAN, Mr.
GRASSLEY, Mr. TORRICELLI, Mr.
SMITH of New Hampshire, and
Mr. SCHUMER):
S. 758. A bill to establish legal stand-
ards and procedures for the fair,
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prompt, inexpensive, and efficient reso-

lution of personal injury claims arising

out of asbestos exposure, and for other

purposes; to the Committee on the Ju-

diciary.

FAIRNESS IN ASBESTOS COMPENSATION ACT OF
1999

Mr. ASHCROFT. Mr. President, I rise
today to introduce the Fairness in As-
bestos Compensation Act of 1999. I
want to thank all of the Senators who
have cosponsored this bill. This bill is
a Dbipartisan effort and the diverse
group of Senators who support the bill
reflects a serious effort to solve a seri-
ous problem, not an effort to gain par-
tisan advantage. I particularly want to
thank Senator DoDD for his assistance
on this bill and Senator HATCH for his
leadership in introducing similar legis-
lation in the last Congress.

I am introducing this bill and I sup-
port this bill for a simple reason—it
makes sense. The problems caused by
the manufacture and use of asbestos
are well-documented. Although some
companies initially denied responsi-
bility and resisted suits to recover for
asbestos-related injuries in court, the
injuries associated with asbestos and
the liability of manufacturers for those
injuries are now well-established.

The courts—both state and federal—
have done an admirable job of estab-
lishing the facts and legal rules con-
cerning asbestos. That is a job the
courts do well. However, now that the
basic facts and liability rules have
been established, the courts are being
asked simply to process claims. That is
not a job the courts do particularly
well. The rules governing court actions
give parties rights to dispute facts that
have been conclusively established in
other proceedings. All the while the
meter is running for the lawyers on
both sides. Dollars that could go to
compensate deserving victims, instead
go to lawyers and court costs.

In the asbestos context, these prob-
lems are exacerbated by the finite re-
sources available to compensate vic-
tims. What is more, the legal rules con-
cerning both punitive damages and
what constitutes a sufficient injury to
bring suit make for jury awards that
do not correspond to the seriousness of
the injury. Someone filing suit because
of a preliminary manifestation of a
minor injury, such as pleural thick-
ening, that may never lead to more se-
vere symptoms may receive more com-
pensation than another person with
more serious asbestos-related injuries.
None of this is to suggest that it is
somehow wrong for plaintiffs with a
minor injury to file suit. To the con-
trary, some state rules concerning
when injury occurs obligate plaintiffs
to file suits or risk having their suit
dismissed as time-barred. What is
more, in light of the finite number of
remaining solvent asbestos defendants,
potential plaintiffs have every incen-
tive to file suit as soon as legally per-
missible.

The Fairness in Asbestos Compensa-
tion Act of 1999 attempts to address
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these problems by establishing an ad-
ministrative claims systems that aims
to compensate victims of asbestos ra-
tionally and efficiently. The Act ac-
complishes this goal by classifying
claimants according to the severity of
their injuries, ensuring that those with
more serious injuries receive greater
awards, securing a compensation fund
so that victims whose conditions are
not yet manifest can recover in the fu-
ture, and eliminating the statute of
limitations and injury rules that force
plaintiffs into court prematurely. Al-
though I wish I could claim some pride
of authorship in these mechanisms,
these basic features were all part of a
proposed global asbestos settlement
agreement worked out by representa-
tives of both plaintiffs and defendants.

The Supreme Court rejected the pro-
posed global asbestos settlement in
Amchem Products versus Windsor. The
District Court had certified a settle-
ment class under Rule 23 that included
extensive medical and compensation
criteria that both plaintiffs and defend-
ants had accepted. The Supreme Court
ruled that this type of global, nation-
wide settlement of tort claims brought
under fifty different state laws could
not be sustained under Rule 23. The
Court recognized that such a global
settlement would conserve judicial re-
sources and likely would promote the
public interest. Nonetheless, the Court
concluded that Rule 23 was too thin a
reed to support this massive settle-
ment, and that if the parties desired a
nationwide settlement they needed to
direct their attention to the Congress,
rather than the Courts.

I believe the Supreme Court was
right on both counts—the proposed set-
tlement criteria were in the public in-
terest, but the proposed class simply
could not be sustained under Rule 23.
The Rules Enabling Act and the inher-
ent limits on the power of federal
courts preclude an interpretation of
Rule 23 that would result in a federal
court overriding or homogenizing vary-
ing state laws. However, as the Su-
preme Court pointed out, Congress has
the power to do directly what the
courts lack the power to do through a
strained interpretation of Rule 23.

This bill takes up the challenge of
the Supreme Court and addresses the
tragic problem of asbestos. The bill in-
corporates the medical and compensa-
tion criteria agreed to by the parties in
the Amchem settlement and employs
them as the basis for a legislative set-
tlement. In the simplest terms, the leg-
islation proposes an administrative
claims process to compensate individ-
uals injured by asbestos as a substitute
for the tort system (although individ-
uals retain an ability to opt-in to the
tort system after using the administra-
tive claims system to narrow the issues
in dispute). The net effect of this legis-
lation should be to funnel a greater
percentage of the pool of limited re-
sources to injured plaintiffs, rather
than to lawyers for plaintiffs and de-
fendants.
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I want to be clear, however, that I
am not here to suggest that this is a
perfect bill. This bill represents a com-
plex solution to a complex problem. A
number of groups will be affected by
this legislation, and it may be nec-
essary to make changes to ensure that
no one is unfairly disadvantaged by
this legislation. But that said, I am
confident that we can make the needed
changes. We have a bipartisan group of
Senators who have agreed to cosponsor
this legislation, and the bill represents
a sufficient improvement in efficiency
over the existing litigation quagmire
that there should be ample room to
work out any differences.

Finally, let me also note that this
bill also plays a minor but important
role in preserving a proper balance in
the separation of powers. I have been a
strong and consistent critic of judicial
activism. Judges who make legal rules
out of whole cloth in the absence of
constitutional or statutory text dam-
age the standing of the judiciary and
our constitutional structure. On the
other hand, when judges issue opinions
in which they recognize that a par-
ticular outcome might well be in the
public interest, but nonetheless is not
supported by the existing law, they re-
inforce the proper, limited role of the
judiciary. Too often, federal judges are
tempted to reach the result they favor
as a policy matter without regard to
the law. When judges succumb to that
temptation, they are justly criticized.
But when they resist that temptation,
their self-restraint should be recog-
nized and applauded. The Court in
Amchem rightly recognized a problem
that the judiciary acting alone could
not solve. By offering a legislative so-
lution to that problem the bill provides
the proper incentives for courts to be
restrained and reinforces the proper
roles of Congress and the Judiciary.

In short, this bill provides a proper

legislative solution to the asbestos liti-
gation problem. It ensures that, in an
area in which extensive litigation has
already established facts and assigned
responsibility, scarce dollars com-
pensate victims, not lawyers. I want to
thank my co-sponsors for their work
on the bill. I look forward to working
with them to ensure final passage of
this legislation. The courts have com-
pleted their proper role in ascertaining
facts and liability. It is time for Con-
gress to step in to provide a better
mechanism to direct scarce resources
to deserving victims.
e Mr. DODD. Mr. President, I am
pleased to join with my colleague, Sen-
ator ASHCROFT, to introduce the ‘‘Fair-
ness in Asbestos Compensation Act of
1999, This legislation would expedite
the provision of financial compensa-
tion to the victims of asbestos expo-
sure by establishing a nationwide ad-
ministrative system to hear and adju-
dicate their claims.

Mr. President, millions of American
workers have been exposed to asbestos
on the job. Tragically, many have con-
tracted asbestos-related illnesses,
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which can be devastating and deadly.
Others will surely become similarly af-
flicted. These individuals—who have or
will become terribly ill due to no fault
of their own—deserve swift and fair
compensation to help meet the costs of
health care, lost income, and other eco-
nomic and non-economic losses.

Unfortunately, many victims of as-
bestos exposure are not receiving the
efficient and just treatment they de-
serve from our legal system. Indeed, it
can be said that the current asbestos
litigation system is in a state of crisis.
Today, more than 150,000 lawsuits clog
the state and federal courts. In 1996
along, more than 36,000 new suits were
filed. Those who have been injured by
asbestos exposure must often wait
years for compensation. And when that
compensation finally arrives, it is
often eaten up by attorneys’ fees and
other transaction costs.

In the early 1990’s, an effort was
made to improve the management of
federal asbestos litigation. Cases were
consolidated, and a settlement to re-
solve them administratively was
agreed to between defendant companies
and plaintiffs’ attorneys. This settle-
ment also obtained the backing of the
Building and Construction Trades
Union of the AFL-CIO. Regrettably,
the settlement was overturned by the
Third Circuit Court of Appeals in 1996.
Though the Court termed the settle-
ment ‘‘arguably a brilliant partial so-
lution”’, it found that the class of peo-
ple created by the settlement—namely,
those exposed to asbestos—was too
large and varied to be certified pursu-
ant to Rule 23 of the Federal Rules of
Civil Procedure. The Supreme Court af-
firmed that decision. In its decision,
the Court effectively invited the Con-
gress to provide for the existence of
such a settlement as a fair and effi-
cient way to resolve asbestos litigation
claims.

Hence this bill. In simple terms, it
codifies the settlement reached be-
tween companies and the representa-
tives of workers who were exposed to
asbestos on the job. It would establish
a body to review claims by those who
believe that they have become ill due
to exposure to asbestos. It would pro-
vide workers with mediation and bind-
ing arbitration to promote the fair and
swift settlement of their claims. It
would allow plaintiffs to seek addi-
tional compensation if their non-ma-
lignant disease later developed into
cancer. And it would limit attorneys’
fees so as to ensure that a claimant re-
ceives a just portion of any settlement
amount.

All in all, Mr. President, this is a
good bill. However, it is not a perfect
bill. My office has received comments
on the bill from representatives of a
number of parties affected by asbestos
litigation. I hope and expect that those
comments will be given the consider-
ation that they deserve by the Judici-
ary Committee and the full Senate as
this legislation moves forward.e

Mr. HATCH. Mr. President, I am
pleased to be an original co-sponsor of
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the legislation, the ‘“‘Fairness in Asbes-
tos Compensation Act of 1999,” which
Senator ASHCROFT is introducing
today. This legislation’s other sponsors
include: Senator DODD, Senator SES-
SIONS, Senator LIEBERMAN, Senator
GRASSLEY, Senator TORRICELLI, Sen-
ator SMITH, and Senator SCHUMER.

State and federal courts are over-
whelmed by up to 150,000 asbestos law-
suits today, and there are new suits
being filed. Unfortunately, those who
are truly sick with asbestos and var-
ious asbestos-related cancers and ill-
nesses spend years in court before re-
ceiving any compensation, and then
usually lose more than half of that
compensation to attorneys’ fees and
other costs. One cause of this extraor-
dinary delay in compensation is the
large number of lawsuits filed by those
who, without any symptoms or signs of
asbestos-related illness, bring suits for
future medical monitoring and fear of
cancer.

Mr. President, I am concerned that
as juries award enormous compensa-
tion and outrageous punitive damages
to non-impaired plaintiffs, others with
actual illnesses receive little or no
compensation. As legal and financial
resources are tied up and exhausted, it
is increasingly unclear whether those
who are truly inflicted with asbestos-
caused diseases will be able to recover
anything at all in the years ahead.

Courts have tried unsuccessfully to
cope with this problem. The major par-
ties involved attempted to compromise
on a solution that included prompt
compensation. The Third Circuit Court
of Appeals overturned one such com-
promise, known as the Amchem or
Georgine agreement, on civil proce-
dural rule grounds, but found the set-
tlement to be ‘‘arguably a brilliant
partial solution.” Justice Ruth Bader
Ginsburg, writing for the Supreme
Court, upheld the Appellate decision
and stated, “‘[t]The argument is sensibly
made that a nationwide administrative
claims processing regime would pro-
vide the most secure, fair and efficient
means of compensating victims of as-
bestos exposure. Congress, however,
has not adopted such a solution.” The
Court accurately recognized that Con-
gress is the most appropriate body to
resolve the asbestos crisis. That is
what this legislation is aimed to do.

Mr. President, through the hundreds
of thousands of cases that already have
been litigated in the court system, the
legal and scientific issues relating to
asbestos litigation have been thor-
oughly explored. This, along with the
recent court decisions demonstrate
that the asbestos litigation issue is
now ripe for a legislative solution.

This bill we introduce today will cor-
rect the asbestos litigation crisis prob-
lems. It is crafted to reflect as closely
as possible the original settlement
agreed to by the involved parties in the
Amchem settlement. This bill will
eliminate the asbestos litigation bur-
den in the courts, get fair compensa-
tion for those who currently are sick,
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and enable the businesses to manage
their liabilities in order to ensure that
compensation will be available for fu-
ture claimants. It is important to note
that no tax-payer money will fund this
bill.

We have carefully crafted this legis-
lation so that it is at least as favor-
able—and, in many cases, more favor-
able—to claimants as the original
Amchem settlement. As this bill
makes its way through the legislative
process, I look forward to working with
Senator ASHCROFT and my colleagues
to further refine the language in order
to achieve the maximum public benefit
from this legislation.

By Mr. MURKOWSKI (for him-
self, Mr. TORRICELLI, Mr.
BURNS, and Mr. REID):

S. 759. A Dbill to regulate the trans-
mission of unsolicited commercial elec-
tronic mail on the Internet, and for
other purposes.

INBOX PRIVACY ACT OF 1999

Mr. MURKOWSKI. Mr. President, I
rise today to introduce the Inbox Pri-
vacy Act of 1999 on behalf of myself,
Senators TORRICELLI, BURNS and REID.
Our legislation provides a solution to
the burden of junk e-mail, also known
as spam, that now plagues the Inter-
net. There are five main components to
this legislation:

Online marketers
identify themselves

Consumers have the ultimate deci-
sion as to what comes into their inbox

Consumers and domain owners can
stop further transmissions of spam to
those who do not want to receive it

Internet Service Providers are re-
lieved from the burdens associated
with spam

A federal solution is provided to a na-
tionwide problem while giving states,
ISP’s, and the Federal Trade Commis-
sion authority to go after those who
flood the Internet with fraudulent
emails.

The burden of spam is evident in my
home state of Alaska. Unlike urban
and suburban areas of the nation where
a local telephone call is all it takes to
log onto the Internet, rural areas of
Alaska and many other states have no
such local access.

Every minute connected to the Inter-
net, whether it is for researching a
school project, checking a bank bal-
ance, searching for the latest informa-
tion on the weather at the local air-
port, or even shopping online incurs a
per minute long distance charge. The
extra financial cost of the longer call
to download spam may only be a small
amount on a day to day basis, but over
the long term this cost is a very real fi-
nancial disincentive to using the Inter-
net. Some estimates place the cost at
over $200 per year for rural Americans.

If Internet commerce is to continue
to expand, all Internet consumers must
be able to avoid costs for the receipt of
advertising material such as spam that
they do not want to receive. As I've
said before, the Internet is not a tool

must honestly
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for every huckster to sell the Brooklyn
Bridge.

Last Congress I was the author of
Title III of S. 1618 which unanimously
passed the Senate and was supported
by a variety of interested Internet
groups. Some wanted an outright ban
on such solicitations, but banning non-
fraudulent Internet commerce is a dan-
gerous precedent to set, particularly
where the problem today is caused by
fraudulent marketers. I also recognize
that there are First Amendment con-
cerns raised by any Internet content
legislation and am pleased that our ap-
proach has the support of civil liberties
organizations.

The most significant difference be-
tween this legislation and Title IIT of
S. 1618 is the addition of a domain-wide
opt-out system that allows Internet do-
main owners to put up an electronic
stop sign to signify their desire to not
receive unsolicited commercial email
to addresses served by their domain.
However, to ensure that the Internet
consumer has the ultimate choice, con-
sumers would be able to inform their
ISP of their continuing desire to re-
ceive junk e-mail. While I doubt that
there will be too many Internet con-
sumers who want to receive junk e-
mail, Congress should not make the de-
cision for them by banning junk e-mail
outright, no matter how annoying it
may be. Not only should consumers
have the ultimate choice, but if Con-
gress bans junk e-mail, what else on
the Internet will we ban next?

Finally, I have included a state en-
forcement provision that allows all
states to enforce a national standard
on junk e-mail. As Congress has seen
before in the Internet Tax Freedom de-
bate, a unified approach to any Inter-
net legislation is key to promoting the
development of the Internet. Just as
having 50 state tax policies on Internet
transactions represents a poor policy
decision, so would having 50 state poli-
cies on spam legislation. My approach
solves this dilemma by setting such a
national standard that provides for
even greater protection that what a
few states have already enacted. By
setting a national standard, it also
solves the constitutional dilemma that
many states face regarding long-arm
jurisdiction.

Mr. President, the Inbox Privacy Act
represents a significant step forward
for Internet consumers and domain
owners and I urge its adoption by my
colleagues.

Mr. President, I ask unanimous con-
sent that the text of the bill be in-
cluded in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 759

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Inbox Pri-

vacy Act of 1999,
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SEC. 2. TRANSMISSIONS OF UNSOLICITED COM-
MERCIAL ELECTRONIC MAIL.

(a) PROHIBITION ON TRANSMISSION TO PER-
SONS DECLINING RECEIPT.—

(1) IN GENERAL.—A person may not initiate
the transmission of unsolicited commercial
electronic mail to another person if such
other person submits to the person a request
that the initiation of the transmission of
such mail by the person to such other person
not occur.

(2) FORM OF REQUEST.—A request under
paragraph (1) may take any form appropriate
to notify a person who initiates the trans-
mission of unsolicited commercial electronic
mail of the request, including an appropriate
reply to a notice specified in subsection
(a)(2).

(3) CONSTRUCTIVE AUTHORIZATION.—

(A) IN GENERAL.—Subject to subparagraph
(B), for purposes of this subsection, a person
who secures a good or service from, or other-
wise responds electronically to an offer in a
commercial electronic mail message shall be
deemed to have authorized the initiation of
transmissions of unsolicited commercial
electronic mail from the person who initi-
ated transmission of the message.

(B) NO AUTHORIZATION FOR REQUEST FOR
TERMINATION.—A reply to a notice specified
in subsection (d)(2) shall not constitute au-
thorization for the initiation of trans-
missions of unsolicited commercial elec-
tronic mail under this paragraph.

(b) PROHIBITION ON TRANSMISSION TO Do-
MAIN OWNERS DECLINING RECEIPT.—

(1) IN GENERAL.—Except as provided in
paragraph (2), a person may not initiate the
transmission of unsolicited commercial elec-
tronic mail to any electronic mail addresses
served by a domain if the domain owner has
elected not to receive transmissions of such
mail at the domain in accordance with sub-
section (c).

(2) EXCEPTIONS.—The prohibition in para-
graph (1) shall not apply in the case of the
following:

(A) A domain owner initiating trans-
missions of commercial electronic mail to
its own domain.

(B) Any customer of an Internet service
provider or interactive computer service pro-
vider included on a list under subsection
(©)(B)(O).

(c) DOMAIN-WIDE OPT-OUT SYSTEM.—

(1) IN GENERAL.—A domain owner may
elect not to receive transmissions of unsolic-
ited commercial electronic mail at its own
domain.

(2) NOTICE OF ELECTION.—A domain owner
making an election under this subsection
shall—

(A) notify the Federal Trade Commission
of the election in such form and manner as
the Commission shall require for purposes of
section 4(c); and

(B) if the domain owner is an Internet serv-
ice provider or interactive computer service
provider, notify the customers of its Internet
service or interactive computer service, as
the case may be, in such manner as the pro-
vider customarily employs for notifying such
customers of matters relating to such serv-
ice, of—

(i) the election; and

(ii) the authority of the customers to make
the election provided for under paragraph (3).

(3) CUSTOMER ELECTION TO CONTINUE RE-
CEIPT OF MAIL.—

(A) ELECTION.—Any customer of an Inter-
net service provider or interactive computer
service provider receiving a notice under
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paragraph (2)(B) may elect to continue to re-
ceive transmissions of unsolicited commer-
cial electronic mail through the domain cov-
ered by the notice, notwithstanding the elec-
tion of the Internet service provider or inter-
active computer service provider under para-
graph (1) to which the notice applies.

(B) TRANSMITTAL OF MAIL.—An Internet
service provider or interactive computer
service provider may not impose or collect
any fee for the receipt of unsolicited com-
mercial electronic mail under this paragraph
(other than the usual and customary fee im-
posed and collected for the receipt of com-
mercial electronic mail by its customers) or
otherwise discriminate against a customer
for the receipt of such mail under this para-
graph.

(C) LIST OF CUSTOMERS MAKING ELECTION.—

(i) REQUIREMENT.—An Internet service pro-
vider or interactive computer service pro-
vider shall maintain a list of each of its cur-
rent customers who have made an election
under subparagraph (A).

(ii) AVAILABILITY OF LIST.—Each such pro-
vider shall make such list available to the
public in such form and manner as the Com-
mission shall require for purposes of section
4(c).

(iii) PROHIBITION ON FEE.—A provider may
not impose or collect any fee in connection
with any action taken under this subpara-
graph.

(d) INFORMATION To BE INCLUDED IN ALL
TRANSMISSIONS.—A person initiating the
transmission of any unsolicited commercial
electronic mail message shall include in the
body of such message the following informa-
tion:

(1) The name, physical address, electronic
mail address, and telephone number of the
person.

(2) A clear and obvious notice that the per-
son will cease further transmissions of com-
mercial electronic mail to the recipient of
the message at no cost to that recipient
upon the transmittal by that recipient to the
person, at the electronic mail address from
which transmission of the message was initi-
ated, of an electronic mail message con-
taining the word ‘‘remove’ in the subject
line.

(e) ROUTING INFORMATION.—A person initi-
ating the transmission of any commercial
electronic mail message shall ensure that all
Internet routing information contained in or
accompanying such message is accurate,
valid according to the prevailing standards
for Internet protocols, and accurately re-
flects the routing of such message.

SEC. 3. DECEPTIVE ACTS OR PRACTICES IN CON-
NECTION WITH SALE OF GOODS OR
SERVICES OVER THE INTERNET.

(a) AUTHORITY TO REGULATE.—

(1) IN GENERAL.—The Federal Trade Com-
mission may prescribe rules for purposes of
defining and prohibiting deceptive acts or
practices in connection with the promotion,
advertisement, offering for sale, or sale of
goods or services on or by means of the
Internet.

(2) COMMERCIAL ELECTRONIC MAIL.—The
rules under paragraph (1) may contain spe-
cific provisions addressing deceptive acts or
practices in the initiation, transmission, or
receipt of commercial electronic mail.

(3) NATURE OF VIOLATION.—The rules under
paragraph (1) shall treat any violation of
such rules as a violation of a rule under sec-
tion 18 of the Federal Trade Commission Act
(15 U.S.C. 57a), relating to unfair or decep-
tive acts or practices affecting commerce.

(b) PRESCRIPTION.—Section 553 of title 5,
United States Code, shall apply to the pre-
scription of any rules under subsection (a).
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SEC. 4. FEDERAL TRADE COMMISSION ACTIVI-
TIES WITH RESPECT TO UNSOLIC-
ITED COMMERCIAL ELECTRONIC
MAIL.

(a) INVESTIGATION.—

(1) IN GENERAL.—Subject to paragraph (2),
upon notice of an alleged violation of a pro-
vision of section 2, the Federal Trade Com-
mission may conduct an investigation in
order to determine whether or not the viola-
tion occurred.

(2) LIMITATION.—The Commission may not
undertake an investigation of an alleged vio-
lation under paragraph (1) more than 2 years
after the date of the alleged violation.

(3) RECEIPT OF NOTICES.—The Commission
shall provide for appropriate means of re-
ceiving notices under paragraph (1). Such
means shall include an Internet web page on
the World Wide Web that the Commission
maintains for that purpose.

(b) ENFORCEMENT POWERS.—If as a result of
an investigation under subsection (a) the
Commission determines that a violation of a
provision of section 2 has occurred, the Com-
mission shall have the power to enforce such
provision as if such violation were a viola-
tion of a rule prescribed under section 18 of
the Federal Trade Commission Act (15 U.S.C.
57a), relating to unfair or deceptive acts or
practices affecting commerce.

(c) INFORMATION ON ELECTIONS UNDER Do-
MAIN-WIDE OPT-OUT SYSTEM.—

(1) INITIAL SITE FOR INFORMATION.—The
Commission shall establish and maintain an
Internet web page on the World Wide Web
containing information sufficient to make
known to the public for purposes of section 2
the domain owners who have made an elec-
tion under subsection (c)(1) of that section
and the persons who have made an election
under subsection (¢)(3) of that section.

(2) ALTERNATIVE SITE.—The Commission
may from time to time select another means
of making known to the public the informa-
tion specified in paragraph (1). Any such se-
lection shall be made in consultation with
the members of the Internet community.

(d) ASSISTANCE OF OTHER FEDERAL AGEN-
CIES.—Other Federal departments and agen-
cies may, upon request of the Commission,
assist the Commission in carrying out activi-
ties under this section.

SEC. 5. ACTIONS BY STATES.

(a) IN GENERAL.—Whenever the attorney
general of a State has reason to believe that
the interests of the residents of the State
have been or are being threatened or ad-
versely affected because any person is engag-
ing in a pattern or practice of the trans-
mission of electronic mail in violation of a
provision of section 2, or of any rule pre-
scribed pursuant to section 3, the State, as
parens patriae, may bring a civil action on
behalf of its residents to enjoin such trans-
mission, to enforce compliance with such
provision or rule, to obtain damages or other
compensation on behalf of its residents, or to
obtain such further and other relief as the
court considers appropriate.

(b) NOTICE TO COMMISSION.—

(1) NoTicE.—The State shall serve prior
written notice of any civil action under this
section on the Federal Trade Commission
and provide the Commission with a copy of
its complaint, except that if it is not feasible
for the State to provide such prior notice,
the State shall serve written notice imme-
diately after instituting such action.

(2) RIGHTS OF COMMISSION.—On receiving a
notice with respect to a civil action under
paragraph (1), the Commission shall have the
right—

(A) to intervene in the action;

(B) upon so intervening, to be heard in all
matters arising therein; and

(C) to file petitions for appeal.

(c) ACTIONS BY COMMISSION.—Whenever a
civil action has been instituted by or on be-
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half of the Commission for violation of a pro-
vision of section 2, or of any rule prescribed
pursuant to section 3, no State may, during
the pendency of such action, institute a civil
action under this section against any defend-
ant named in the complaint in such action
for violation of any provision or rule as al-
leged in the complaint.

(d) CONSTRUCTION.—For purposes of bring-
ing a civil action under subsection (a), noth-
ing in this section shall prevent an attorney
general from exercising the powers conferred
on the attorney general by the laws of the
State concerned to conduct investigations or
to administer oaths or affirmations or to
compel the attendance of witnesses or the
production of documentary or other evi-
dence.

(e) VENUE; SERVICE OF PROCESS.—Any civil
action brought under subsection (a) in a dis-
trict court of the United States may be
brought in the district in which the defend-
ant is found, is an inhabitant, or transacts
business or wherever venue is proper under
section 1391 of title 28, United States Code.
Process in such an action may be served in
any district in which the defendant is an in-
habitant or in which the defendant may be
found.

(f) DEFINITIONS.—In this section:

(1) ATTORNEY GENERAL.—The term ‘‘attor-
ney general’” means the chief legal officer of
a State.

(2) STATE.—The term ‘‘State’” means any
State of the United States, the District of
Columbia, Puerto Rico, Guam, American
Samoa, the United States Virgin Islands, the
Commonwealth of the Northern Mariana Is-
lands, the Republic of the Marshall Islands,
the Federated States of Micronesia, the Re-
public of Palau, and any possession of the
United States.

SEC. 6. ACTIONS BY INTERNET SERVICE PRO-
VIDERS AND INTERACTIVE COM-
PUTER SERVICE PROVIDERS.

(a) ACTIONS AUTHORIZED.—In addition to
any other remedies available under any
other provision of law, any Internet service
provider or interactive computer service pro-
vider adversely affected by a violation of sec-
tion 2(b)(1) may, within 1 year after dis-
covery of the violation, bring a civil action
in a district court of the United States
against a person who violates such section.

(b) RELIEF.—

(1) IN GENERAL.—An action may be brought
under subsection (a) to enjoin a violation re-
ferred to in that subsection, to enforce com-
pliance with the provision referred to in that
subsection, to obtain damages as specified in
paragraph (2), or to obtain such further and
other relief as the court considers appro-
priate.

(2) DAMAGES.—

(A) IN GENERAL.—The amount of damages
in an action under this section for a viola-
tion specified in subsection (a) may not ex-
ceed $50,000 per day in which electronic mail
constituting such violation was received.

(B) RELATIONSHIP TO OTHER DAMAGES.—
Damages awarded under this subsection for a
violation under subsection (a) are in addition
to any other damages awardable for the vio-
lation under any other provision of law.

(C) COST AND FEES.—The court may, in
issuing any final order in any action brought
under subsection (a), award costs of suit, rea-
sonable costs of obtaining service of process,
reasonable attorney fees, and expert witness
fees for the prevailing party.

(¢) VENUE; SERVICE OF PROCESS.—Any civil
action brought under subsection (a) in a dis-
trict court of the United States may be
brought in the district in which the defend-
ant or in which the Internet service provider
or interactive computer service provider is
located, is an inhabitant, or transacts busi-
ness or wherever venue is proper under sec-
tion 1391 of title 28, United States Code.



March 25, 1999

Process in such an action may be served in
any district in which the defendant is an in-
habitant or in which the defendant may be
found.

SEC. 7. PREEMPTION.

This Act preempts any State or local laws
regarding the transmission or receipt of
commercial electronic mail.

SEC. 8. DEFINITIONS.

In this Act:

(1) COMMERCIAL ELECTRONIC MAIL.—The
term ‘‘commercial electronic mail’’> means
any electronic mail or similar message
whose primary purpose is to initiate a com-
mercial transaction, not including messages
sent by persons to others with whom they
have a prior business relationship.

(2) INITIATE A TRANSMISSION.—

(A) IN GENERAL.—The term ‘‘initiate the
transmission’’, in the case of an electronic
mail message, means to originate the elec-
tronic mail message.

(B) EXCLUSION.—Such term does not in-
clude any intervening action to relay, han-
dle, or otherwise retransmit an electronic
mail message, unless such action is carried
out in intentional violation of a provision of
section 2.

(3) INTERACTIVE COMPUTER SERVICE PRO-
VIDER.—The term ‘‘interactive computer
service provider” means a provider of an
interactive computer service (as that term is
defined in section 230(e)(2) of the Commu-
nications Act of 1934 (47 U.S.C. 230(e)(2)).

(4) INTERNET.—The term ‘‘Internet’ has
the meaning given that term in section
230(e)(1) of the Communications Act of 1934
(47 U.S.C. 230(e)(1)).

INBOX PRIVACY ACT OF 1999

e Mr. TORRICELLI. Mr. President,
thank Senator MURKOWSKI, my distin-
guished colleague from Alaska, with
whom I have worked many months in
this effort. I also thank Senator BURNS,
Chairman of the Communications sub-
committee, who has greatly assisted us
with this legislation and Senator REID
for joining with us on this important
legislation.

Last year, I recognized the growing
threat to Internet commerce and com-
munication posed by the proliferation
of unsolicited junk e-mail, or so-called
“Spam.” Junk e-mail is an unfortunate
side effect of the burgeoning world of
Internet communication and com-
merce. While Internet traffic doubles
every 100 days, as much as 30 percent of
that traffic is junk e-mail.

Like many other Americans, I have
an America Online account and am in-
undated with unsolicited messages,
peddling every item imaginable. Simi-
larly, I receive junk e-mail daily at my
official senate e-mail address, along
with the complaints of dozens of con-
stituents who forward me the Spam
that they receive.

The incentive to abuse the Internet
is obvious. Sending an e-mail to as
many as 10 million people can cost as
little as a couple of hundred dollars.
Today, unsolicited commercial e-mail-
ers are hiding their identities, fal-
sifying their return addresses and re-
fusing to respond to complaints or re-
moval requests. Because the senders of
these e-mails are generally unknown,
they avoid any possible retribution
from consumers. Their actions ap-
proach fraud, but our current law are
not strong enough to stop them.
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I have long been concerned about ex-
ecutive—indeed any—government regu-
lation of the Internet. Many of the best
qualities of American life are rep-
resented and enhanced by the Internet,
and I fear government regulation has
the possibility to stifle the creativity
and development of cyberspace.

However, a failure to address the
problem of junk e-mail now poses a
greater threat to the Internet than do
minimal regulations. The massive
amount of junk e-mail in an already
strained system is increasingly respon-
sible for slowdowns, and even break-
downs, of Internet services. For exam-
ple, just last March spammers crashed
Pacific Bell’s Network, leaving cus-
tomers without service for 24 hours.

Let me be clear, this legislation is
not a de facto regulation of the Inter-
net. In fact, it does not go as a com-
plete ban on junk e-mail as some have
suggested. While I understand the con-
cerns of those who seek a complete
ban, I believe that the government
should not hastily pass broad legisla-
tion to regulate the Internet. The
Inbox Privacy Act will address the
spam problem by giving citizens and
Internet service providers the power to
stop unwanted e-mail. But Congress
must move quickly to address this sit-
uation before junk e-mail becomes a
serious impediment to the flow of ideas
and commerce on the Internet.e

By Mr. MURKOWSKI (for himself
and Mr. BINGAMAN):

S. 760. A bill to include the District
of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa,
the United States Virgin Islands, and
the Commonwealth of the Northern
Mariana Islands in the 50 States Com-
memorative Coin Program; to the
Committee on Banking, Housing, and
Urban Affairs.

COMMEMORATIVE COIN AMENDMENTS ACT OF 1999

Mr. MURKOWSKI. Mr. President, I
am joined today by Senator JEFF
BINGAMAN in introducing the Com-
memorative Coin Amendments Act of
1999. Our legislation would extend the
new commemorative quarter program
to include the District of Columbia,
Puerto Rico, Guam, American Samoa,
the U.S. Virgin Islands, and the North-
ern Mariana Islands. As one of the few
Members of Congress who can remem-
ber when my home state was a terri-
tory and as Chairman of the Energy
and Natural Resources Committee with
jurisdiction over the territories of the
United States, I feel that it is more
than appropriate for the U.S. Mint to
recognize the contributions of these six
entities.

However, Mr. President, the reason
for minting these six coins goes beyond
historical significance. Americans who
work in the mining and transportation
industries will benefit from my legisla-
tion. The U.S. Treasury will benefit as
collectors remove quarters from cir-
culation. The government spends 5
cents to mint each quarter. Any quar-
ter removed from circulation by collec-

S3513

tors earns the U.S. Treasury a profit of
20 cents. A study by Coopers and
Lybrand found that the the federal
Treasury could take in more than $2
billion dollars for the first fifty quarter
designs. Six more coins will certainly
add to that revenue windfall.

Mr. President, let me turn to the his-
torical reasons for this bill. The Dis-
trict of Columbia was the only land
designated by the U.S. Constitution. It
has served as the home of Congress and
the White House for all but brief peri-
ods of time. Within its boundaries re-
side the Archives of the United States,
home of the original Constitution and
Declaration of Independence. The Dis-
trict of Columbia is home to numerous
monuments honoring important Amer-
icans who have changed the course of
history as well as events that have
changed the course of our nation. The
District of Columbia was where Martin
Luther King spoke his moving ‘I have
a dream’’ address. And finally, it is the
place that the world looks to for polit-
ical and economic leadership.

The inclusion of the territories of the
United States in this legislation serves
as an important reminder of our his-
tory. With very few exceptions, such as
Texas and those States that formed the
original thirteen Colonies, all of my
colleagues come from States that at
one time were territories. Four of us
actually remember the days when our
constituents were not represented in
the Senate and were afforded only a
non-voting delegate in the House. The
history of our Nation is written in the
development of the territories—the so-
cial and economic forces that forged
our Nation.

Our current inhabited territories are
an integral part of that heritage and
are also a part of our future. Guam, the
southernmost of the Mariana Islands,
and the Commonwealth of Puerto Rico
were acquired at the conclusion of the
Spanish- American war, as was the
Philippines. Their acquisition and sub-
sequent development was the focus of a
spirited debate in Congress, the Admin-
istration, and eventually in the Su-
preme Court over the nature and appli-
cability of provisions of the Constitu-
tion. Not since the Louisiana Purchase
a century earlier had there been such a
debate over the boundaries of the
United States. Guam, acquired in one
war, was occupied by Japan in another.
The sacrifices of the residents of Guam
prior to liberation led to the granting
of citizenship and the establishment of
full 1local self-government. Former
President Bush was forced to ditch his
plane during the conflict in the Mari-
anas and our former colleague, Senator
Heflin, was wounded in the liberation
of Guam.

Puerto Rico, with a population ap-
proaching 4 million and an economy
larger than many States, has set the
mark in political self-government for
those territories that are not fully
under the Constitution. Puerto Rico
was the first territory to achieve local
self-government pursuant to a locally
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drafted Constitution other than as part
of either Statehood or Independence.
Since that time, however, both Amer-
ican Samoa and the Commonwealth of
the Northern Marianas have adopted
local constitutions and both Guam and
the Virgin Islands exercise similar au-
thorities under their Organic legisla-
tion. Puerto Rico has the longest con-
tinually occupied capital in the United
States, San Juan, and was the site
where one of its Governors, Ponce de
Leon, sailed for Florida.

American Samoa was acquired under
Treaties of Cession in 1900 and 1904 fol-
lowing the Tripartite Agreement be-
tween Great Britain, Germany, and the
United States. The history of the Sa-
moas demonstrates both the European
conflicts in the Pacific as well as the
emergence of the United States as a
Pacific power. American Samoa, the
only territory south of the Equator,
demonstrates the diversity that marks
this Nation. American Samoa is the
only territory where the residents are
nationals rather than citizens of the
United States. Past Governors, such as
Peter Coleman, have been important
representatives of the United States in
the Pacific community and respected
leaders.

The United States Virgin Islands
were purchased from Denmark in 1916
for $256 million. The purchase did not
provoke the divisive debates that sur-
rounded the Louisiana Purchase nor
some of the merriment that accom-
panied the purchase of Alaska. The
Danish heritage continues to be evi-
dent in the capitol at Charlotte Amalie
on St. Thomas as well as at Christian-
sted National Historic Site on St.
Croix, the heart of the former Danish
West Indies. Salt River Bay, on St.
Croix, is the only known site where
members of the Columbus expedition
actually set foot on what is now United
States soil.

The Commonwealth of the Northern
Mariana Islands is the newest territory
of the United States. The area had been
part of a League of Nations Mandate to
Japan prior to World War II and saw
some of the fiercest fighting of the Pa-
cific theater, especially on Saipan. The
attacks on Hiroshima and Nagasaki
which brought the war to an end were
launched from Tinian. After the war,
the area became part of a United Na-
tion’s Trust Territory of the Pacific Is-
lands. In 1976 the United States ap-
proved a Covenant to establish a Com-
monwealth of the Northern Mariana Is-
lands, a document that had been nego-
tiated with representatives of the Mar-
ianas government and approved in a
local U.N. observed plebescite. Formal
extension of United States sovereignty
came with the termination of the
Trusteeship by the Security Council a
decade later. As an interesting histor-
ical note, the acquisition of the North-
ern Mariana Islands ends the artificial
division created in 1898 when the
United States acquired Guam and
Spain sold the remainder of its posses-
sions in the Marianas to Germany.
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Mr. President, the District of Colum-
bia and the territories are an impor-
tant part of our heritage and our fu-
ture. They encompass territory where
our nation’s government resides, where
Columbus landed in the Virgin Islands,
and where ‘‘America’s Day Begins’ in
the Pacific. It is altogether fitting that
their unique character and contribu-
tions be recognized by the issuance of
appropriate coins.

Mr. President, I ask unanimous con-
sent that the text of the bill be in-
cluded in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 760

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Commemo-
rative Coin Amendments Act of 1999”".

SEC. 2. AMENDMENT TO COIN PROGRAM.

Section 5112(I) of title 31, United States
Code, is amended by adding at the end the
following:

¢‘(8) INCLUSION OF NON-STATES.—

“(A) IN GENERAL.—During the 1-year period
beginning at the end of the period described
in paragraph (1)(A), quarter dollar coins
shall be minted and issued having designs on
the reverse side that are emblematic of each
of the 6 non-States.

“(B) APPLICABILITY.—The requirements of
paragraphs (2) through (6) shall apply to
coins issued in commemoration of the non-
States, except that, for purposes of this para-

graph—
‘(i) references in those paragraphs to
‘States’ and ‘the 50 States’ shall be con-

strued to be references to the 6 non-States;

‘‘(i1) references in these paragraphs to the
‘10-year period’ shall be construed to be ref-
erences to the 1-year period described in sub-
paragraph (A) of this paragraph; and

‘‘(iii) references in those paragraphs to the
‘60 designs’ shall be construed to be ref-
erences to the 6 designs relating to the non-
States.

‘“(C) ORDER.—Coins shall be minted and
issued for non-States in the order in which
they appear in subparagraph (D).

‘(D) DEFINITION.—In this paragraph, the
term ‘non-States’ means—

‘(i) the District of Columbia;

‘“(ii) the Commonwealth of Puerto Rico;

¢(iil) Guam;

‘“(iv) American Samoa;

‘“(v) the United States Virgin Islands; and

“(vi) the Commonwealth of the Northern
Mariana Islands.”.

By Mr. GRAHAM:

S. 762. A bill to direct the Secretary
of the Interior to conduct a feasibility
study on the inclusion of the Miami
Circle in Biscayne National Park; to
the Committee on Energy and Natural
Resources.

MIAMI CIRCLE FEASIBILITY STUDY
e Mr. GRAHAM. Mr. President, several
months ago, workers preparing land for
development at the mouth of the
Miami River began to notice a mys-
terious circular formation in the lime-
stone bedrock that forms the founda-
tion of the City of Miami. Further ex-
amination revealed that this site,
where the river meets the bay, was uti-
lized by the prehistoric Tequesta civili-
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zation for over 2,000 years, perhaps
serving as an astronomical tool or as a
cultural center for their complex mari-
time society. Floridians marveled at
this clue to our past, and Miami is re-
discovering and rejoicing in the An-
cient Tequesta culture which, so many
centuries before us, survived and flour-
ished in an environment once domi-
nated by sawgrass and gators, not
condos and cruise ships.

I strongly believe that we have a re-
sponsibility to save and study remind-
ers of our heritage. So in order to save
this particular landmark, I urge you to
join me in asking the National Park
Service to examine the feasibility of
including the Miami Circle as a compo-
nent of Biscayne National Park. This is
an appropriate way of fulfilling our re-
sponsibility to preserve this histori-
cally significant Tequesta site. Since
1980, Biscayne National Park has
stretched from Biscayne Bay near
Miami to the northernmost Florida
Keys, covering 180,000 acres, 95 percent
of which is water. The Park is already
home to over one hundred known ar-
chaeological sites, the majority of
which are submerged, as well as ten
historic structures. Among those ar-
chaeological sites are several smaller,
“‘satellite’” Tequesta camps. Protection
of the Miami Circle within the bound-
aries of the Park, in conjunction with
these other camps, would allow for
comprehensive site comparison, inves-
tigation and study. We must take seri-
ously our responsibility as guardians of
this cultural landmark and recognize
that only through conservation and
analysis will we be able to fully grasp
the magnitude of this discovery.

Discussions with experts in the field
of historic preservation have made me
aware that the challenges faced by the
people of the State of Florida in their
efforts to save the Circle are not unlike
those encountered during other at-
tempts to save threatened monuments
to their heritage—be they tornado-
damaged barns that housed soldiers
during the Civil War or missing links
in the Underground Railroad discov-
ered in the course of site preparation
for development. I'm working with ex-
perts in this field to identify ways that
the federal government might become
a partner in these types of emergency
situations so that sites of cultural sig-
nificance will not fall victim to natural
occurrences or development. I hope to
introduce legislation soon that will
give Americans the opportunity to save
historic landmarks that they have
identified in their own communities.

There is no Federal emergency fund
or program to save the Miami Circle.
However, the annexation of the 2.2 acre
Miami Circle property into Biscayne
National Park, if found to be appro-
priate in a feasibility study, will save
the Miami Circle from bulldozers and
cement pourers, will allow us to gain a
greater understanding of the Tequesta
culture, and will be a valuable asset to
our National Parks System. We will
not only be preserving a valuable piece
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of history, but will also provide a fit-
ting gateway to one of our Nation’s
newest National Parks.e

By Mr. SMITH of New Hampshire
(for himself, Mr. SHELBY, and
Mr. HELMS):

S.J. Res. 16. A joint resolution pro-
posing a constitutional amendment to
establish limited judicial terms of of-
fice; to the Committee on the Judici-
ary.

CONSTITUTIONAL AMENDMENT TO ESTABLISH

LIMITED JUDICIAL TERMS OF OFFICE

Mr. SMITH of New Hampshire. Mr.
President, I rise to introduce the Term
Limits for Judges Amendment to the
Constitution of the United States. I
first introduced this proposal in the
105th Congress, with Senators SHELBY
and HELMS as co-sponsors. I am pleased
that both of those distinguished col-
leagues are joining me again as origi-
nal co-sponsors.

Mr. President, the Framers of our
Constitution intended that the judicial
branch created by Article III would
have a limited role. In Federalist No.
78, Alexander Hamilton argued that the
judicial branch ‘‘will always be the
least dangerous to the political rights
of the Constitution.” Courts, wrote
Hamilton, ‘‘have neither force nor will
but merely judgment’” and ‘‘can take
no active resolution whatever.” Even
as he advocated the ratification of the
Constitution, however, Hamilton also
issued a warning. ‘“The courts,” he
said, ‘“‘must declare the sense of the
law; and if they should be disposed to
exercise will instead of judgment the
consequence would equally be the sub-
stitution of their pleasure to that of
the legislative body.”

More than two hundred years after
Alexander Hamilton issued his warn-
ing, it is abundantly clear that the
abuse of judicial power that he feared
has become a reality. In recent years,
for example, activist judges have re-
peatedly abused their authority by
blocking the implementation of en-
tirely constitutional measures enacted
through state ballot referenda simply
because they disagree with the policy
judgments of the voters. Activist
judges have taken control or prisons
and school districts. Activist judges
have even ordered tax increases. Worst
of all, activist judges have created new
rules to protect criminal defendants
that result in killers, rapists and other
violent individuals being turned loose
to continue preying on society. Former
U.S. Attorney General Edwin Meese es-
timates that over 100,000 criminal cases
each year cannot be successfully pros-
ecuted because of these court-created
rules.

Mr. President, judicial activism has
become such a severe problem that
former U.S. Appeals Court Judge Rob-
ert Bork has proposed that the Con-
stitution should be amended to give
the Congress the power to overturn Su-
preme Court decisions. I believe, how-
ever, that a better solution is a con-
stitutional amendment providing term
limits for judges.
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The Term Limits for Judges Amend-
ment would put an end to life tenure
for judges. Judges at all three levels of
the Article III judiciary—Supreme
Court, Appeals Courts, and District
Courts—would be nominated by the
President and, by and with the advice
and consent of the Senate, appointed
for 10-year terms. After completing
such a term, a judge would be eligible
for reappointment, subject to Senate
confirmation. Since under the Twenty-
Second Amendment no person can be
President for more than 10 consecutive
years, no judge could be appointed
twice by the same President. Finally,
judges appointed before the Amend-
ment takes effect would be protected
by a ‘‘grandfather’ clause.

Mr. President, activist judges are
routinely violating the separation of
powers by usurping legislative and ex-
ecutive powers. This widespread abuse
of judicial authority is constitutional
in dimension and it is serious enough
to warrant a constitutional response.
Term limits for judges would establish
a check on the power of activists
judges. No longer could they abuse
their authority with impunity. Under
the Term Limits for Judges Amend-
ment, judges who abuse their offices by
imposing their own policy views in-
stead of interpreting the laws in good
faith could be passed over for new
terms by the President or rejected for
reappointment by the Senate. More-
over, the Term Limits for Judges
Amendment would make the President
and the Senate more accountable to
the people for their judicial selections.

Mr. President, I ask unanimous con-
sent to have the text of the Term Lim-
its for Judges Amendment printed in
the RECORD.

There being no objection, the joint
resolution was ordered to be printed in
the RECORD, as follows:

S.J. REs. 16

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled (two-thirds of each House
concurring therein), That the following article
is proposed as an amendment to the Con-
stitution of the United States.

“ARTICLE—

““The Chief Justice and the judges of both
the Supreme Court and the inferior courts
shall hold their offices for the term of ten
years. They shall be eligible for nomination
and, by and with the advice and consent of
the Senate, for appointment by the Presi-
dent to additional terms. This article shall
not apply to any Chief Justice or judge who
was appointed before it becomes operative.”’

By Mr. SHELBY:

S.J. Res. 17. A joint resolution pro-
posing an amendment to the Constitu-
tion of the United States which re-
quires (except during time of war and
subject to suspension by the Congress)
that the total amount of money ex-
pended by the United States during
any fiscal year not exceed the amount
of certain revenue received by the
United States during such fiscal year
and not exceed 20 per centum of the
gross national product of the United
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States during the previous calendar
year; to the Committee on the Judici-
ary.
BALANCED BUDGET AMENDMENT TO THE
CONSTITUTION

e Mr. SHELBY. Mr. President, I rise
today to introduce a balanced budget
amendment to the Constitution. This
is the same amendment which I have
introduced in every Congress since the
97th Congress. Throughout my entire
tenure in Congress, during the good
economic times and the bad, I have de-
voted much time and attention to this
idea because I believe that the most
significant thing that the federal gov-
ernment can do to enhance the lives of
all Americans and future generations is
to ensure that we have a balanced fed-
eral budget.

Mr. President, our Founding Fathers,
wise men indeed, had great concerns
regarding the capability of those in
government to operate within budg-
etary constraints. Alexander Hamilton
once wrote that ‘. . . there is a general
propensity in those who govern, found-
ed in the constitution of man, to shift
the burden from the present to a future
day.” Thomas Jefferson commented on
the moral significance of this ‘‘shifting
of the burden from the present to the
future.” He said: ‘‘the question wheth-
er one generation has the right to bind
another by the deficit it imposes is a
question of such consequence as to
place it among the fundamental prin-
ciples of government. We should con-
sider ourselves unauthorized to saddle
posterity with our debts and morally
bound to pay them ourselves.”

Mr. President, I completely agree
with these sentiments. History has
shown that Hamilton was correct.
Those who govern have in fact saddled
future generations with the responsi-
bility of paying for their debts. Over
the past 30 years, annual deficits be-
came routine and the federal govern-
ment built up massive debt. Further-
more, Jefferson’s assessment of the sig-
nificance of this is also correct: inter-
generational debt shifting is morally
wrong.

Mr. President, some may find it
strange that I am talking about the
problems of budget deficits and the
need for a balanced budget amendment
at a time when the budget is actually
in balance. However, I raise this issue
now, as I have time and time again in
the past, because of the seminal impor-
tance involved in establishing a perma-
nent mechanism to ensure that our an-
nual federal budget is always balanced.

Mr. President, a permanently bal-
anced budget would have a consider-
able impact in the everyday lives of
the American people. A balanced budg-
et would dramatically lower interest
rates thereby saving money for anyone
with a home mortgage, a student loan,
a car loan, credit card debt, or any
other interest rate sensitive payment
responsibility. Simply by balancing its
books, the federal government would
put real money into the hands of hard
working people. In all practical sense,
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the effect of such fiscal responsibility
on the part of the government would be
the same as a significant tax cut for
the American people. Moreover, if the
government demand for capital is re-
duced, more money would be available
for private sector use, which in turn,
would generate substantial economic
growth and create thousands of new
jobs.

More money in the pockets of Ameri-
cans, more job creation by the econ-
omy, a simple step could make this re-
ality—a balanced budget amendment.

Furthermore, a balanced budget
amendment would also provide the dis-
cipline to keep us on the course to-
wards reducing our massive national
debt. Currently, the federal govern-
ment pays hundreds of billion of dol-
lars in interest payments on the debt
each year. This means we spend bil-
lions of dollars each year on exactly,
nothing. At the end of the year we have
nothing of substance to show for these
expenditures. These expenditures do
not provide better educations for our
children, they do not make our nation
safer, they do not further important
medical research, they do not build
new roads. They do nothing but pay the
obligations created by the fiscal irre-
sponsibility of those whose came ear-
lier. In the end, we need to ensure that
we continue on the road to a balanced
budget so that we can end the wasteful
practice of making interest payments
on the deficit.

However, Mr. President, opponents of
a balanced budget amendment act like
it is something extraordinary. In re-
ality, a balanced budget amendment
will only require the government to do
what every American already has to
do: balance their checkbook. It is sim-
ply a promise to the American people,
and more importantly, to future gen-
erations of Americans, that the govern-
ment will act responsibility.

Mr. President, thankfully the budget
is currently balanced. However, there
are no guarantees that it will stay as
such. We could see dramatic changes in
economic conditions. The drain on the
government caused by the retirement
of the Baby Boomers may exceed ex-
pectations. Future leaders may fall
pray to the ‘‘general propensity . . . to
shift the burden” that Alexander Ham-
ilton wrote about so long ago. We need
to establish guarantees for future gen-
erations. The balanced budget amend-
ment is the best such mechanism avail-
able.®

———

ADDITIONAL COSPONSORS

S. 39

At the request of Mr. STEVENS, the
names of the Senator from Mississippi
(Mr. LoTT), the Senator from South
Dakota (Mr. DASCHLE), the Senator
from Hawaii (Mr. INOUYE), the Senator
from Colorado (Mr. CAMPBELL), the
Senator from Nevada (Mr. REID), the
Senator from Indiana (Mr. LUGAR), the
Senator from Washington (Mrs. MUR-
RAY), the Senator from Alaska (Mr.
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MURKOWSKI), the Senator from Mary-
land (Ms. MIKULSKI), the Senator from
Georgia (Mr. CLELAND), the Senator
from Montana (Mr. BURNS), the Sen-
ator from California (Mrs. BOXER), the
Senator from Oregon (Mr. WYDEN), the
Senator from Connecticut (Mr. LIEBER-
MAN), the Senator from Mississippi
(Mr. COCHRAN), the Senator from New
Mexico (Mr. DOMENICI), the Senator
from Nevada (Mr. BRYAN), the Senator
from Nebraska (Mr. HAGEL), and the
Senator from North Carolina (Mr.
HELMS) were added as cosponsors of S.
39, a bill to provide a national medal
for public safety officers who act with
extraordinary valor above the call of
duty, and for other purposes.
S. 51
At the request of Mr. BIDEN, the
name of the Senator from South Da-
kota (Mr. JOHNSON) was added as a co-
sponsor of S. 51, a bill to reauthorize
the Federal programs to prevent vio-
lence against women, and for other
purposes.
S. 60
At the request of Mr. GRASSLEY, the
name of the Senator from Utah (Mr.
HATCH) was added as a cosponsor of S.
60, a bill to amend the Internal Rev-
enue Code of 1986 to provide equitable
treatment for contributions by employ-
ees to pension plans.
S. 74
At the request of Mr. DASCHLE, the
names of the Senator from Hawaii (Mr.
AKAKA) and the Senator from Wis-
consin (Mr. FEINGOLD) were added as
cosponsors of S. 74, a bill to amend the
Fair Labor Standards Act of 1938 to
provide more effective remedies to vic-
tims of discrimination in the payment
of wages on the basis of sex, and for
other purposes.
S. 216
At the request of Mr. MOYNIHAN, the
names of the Senator from Utah (Mr.
HATCH) and the Senator from OKla-
homa (Mr. NICKLES) were added as co-
sponsors of S. 216, a bill to amend the
Internal Revenue Code of 1986 to repeal
the limitation on the use of foreign tax
credits under the alternative minimum
tax.
S. 247
At the request of Mr. HATCH, the
name of the Senator from Maine (Ms.
COLLINS) was added as a cosponsor of S.
247, a bill to amend title 17, United
States Code, to reform the copyright
law with respect to satellite retrans-
missions of broadcast signals, and for
other purposes.
S. 332
At the request of Mr. BROWNBACK, the
name of the Senator from Montana
(Mr. BURNS) was added as a cosponsor
of S. 332, a bill to authorize the exten-
sion of nondiscriminatory treatment
(normal trade relations treatment) to
the products of Kyrgyzstan.
S. 376
At the request of Mr. BURNS, the
names of the Senator from Tennessee
(Mr. FRIST), the Senator from West
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Virginia (Mr. ROCKEFELLER), and the
Senator from Michigan (Mr. ABRAHAM)
were added as cosponsors of S. 376, a
bill to amend the Communications Sat-
ellite Act of 1962 to promote competi-
tion and privatization in satellite com-
munications, and for other purposes.
S. 394
At the request of Mr. DORGAN, the
names of the Senator from South Da-
kota (Mr. JOHNSON) and the Senator
from Montana (Mr. BURNS) were added
as cosponsors of S. 394, a bill to amend
the Federal Insecticide, Fungicide, and
Rodenticide Act to permit a State to
register a Canadian pesticide for dis-
tribution and use within that State.
S. 409
At the request of Mr. KENNEDY, the
names of the Senator from California
(Mrs. FEINSTEIN), the Senator from
New Mexico (Mr. BINGAMAN), and the
Senator from New Jersey (Mr. LAUTEN-
BERG) were added as cosponsors of S.
409, a bill to authorize qualified organi-
zations to provide technical assistance
and capacity building services to mi-
croenterprise development organiza-
tions and programs and to disadvan-
taged entrepreneurs using funds from
the Community Development Finan-
cial Institutions Fund, and for other
purposes.
S. 439
At the request of Mr. BRYAN, the
name of the Senator from Nevada (Mr.
REID) was added as a cosponsor of S.
439, a bill to amend the National Forest
and Public Lands of Nevada Enhance-
ment Act of 1988 to adjust the bound-
ary of the Toiyabe National Forest, Ne-
vada.
S. 443
At the request of Mr. LAUTENBERG,
the name of the Senator from Cali-
fornia (Mrs. BOXER) was added as a co-
sponsor of S. 443, a bill to regulate the
sale of firearms at gun shows.
S. 472
At the request of Mr. GRASSLEY, the
name of the Senator from Mississippi
(Mr. COCHRAN) was added as a cospon-
sor of S. 472, a bill to amend title XVIII
of the Social Security Act to provide
certain medicare beneficiaries with an
exemption to the financial limitations
imposed on physical, speech-language
pathology, and occupational therapy
services under part B of the medicare
program, and for other purposes.
S. 505
At the request of Mr. GRASSLEY, the
names of the Senator from Mississippi
(Mr. COCHRAN), the Senator from Maine
(Ms. SNOWE), and the Senator from
Kentucky (Mr. MCCONNELL) were added
as cosponsors of S. 505, a bill to give
gifted and talented students the oppor-
tunity to develop their capabilities.
S. 531
At the request of Mr. ABRAHAM, the
names of the Senator from Arkansas
(Mrs. LINCOLN) and the Senator from
Mississippi (Mr. LOTT) were added as
cosponsors of S. 531, a bill to authorize
the President to award a gold medal on
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